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ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 
Meeting held in the Board Room, 6th Ctoor? 
The Frost Building, Queen's Park, Toronto, 
on Friday, March 20, 1970. 

PRESENT: 

Mr. H.I. Macdonald (Chairman) 

Prof. A. Brady 

Prof. D.G. Creighton 

Prof. J. Conway 

Prof, PW. Pox 

Prof. W.R. Lederman 

Prof. J. Meisel 


Prof, R.C. Mcivor 


Mr. W.A.B. Anderson 
Mr. F.W. Callaghan 
Mr. D.W. Stevenson) 
. ) Co-Secretaries 
Mr. R.A. Farrell  ) 
Mr. E. Greathed ) 
) 
Mr. C. Beer ) 
) 
Mr. G. Posen ) Secretariat 
) 
Miss L. Balfour ) 
) 
Mr. D. Hobbs ) 
) 
Mrs. J. Wilensky  ) 
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THE CHAIRMAN: Sorry to be delayed a 
moment. I just had a budget fast-ball thrown at 
me $ 

We have a smaller. group this morning but, 
nonetheless, one of high quality, ram sure. Dr. 
Forsey hoped to be here, but he did warn me he might 
have to go back into nospital for a few days, and I 
expect that is the reason for his absence in fact. 
One or two others are in the happy position of being 
out of the country on vacation, which is a winter 
status to which I have long aspired but. never 
expect to reach. We have one or two others who are 
delayed by other business. 

PROFESSOR CREIGHTON: Is the President of 
Trent University so happily employed? 

THE CHAIRMAN: I believe he is. 

PROFESSOR FOX: Where is he wintering, 
Palm Springs? 

PROFESSOR CREIGHTON: Or Antigua. 

THE CHAIRMAN: Lt may, be at Stoke-on-Trent, 
I do not know. 

Item number one is "Chairman's Remarks". 
I do not think I have any remarks which will not 
be covered in fuller detail in subsequent items. 
Perhaps we might go on directly to item two, wnich 
is a report on the Constitutional Conference of 
eco nic d. the Federal- Provincial Conference 


‘of February 1970, and the forthcoming program of 
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work in the constitutional review. 

Before tito, come to that, although we shall 
be hearing from him in a moment, I would like to 
introduce and welcome Mr. Bill Anderson to the 
meeting this morning. Mr. Anderson is still, I 
guess, in relative terms, the new Chairman of the 
Civil Service Commission in the Government of 
Ontario, but also the newly-appointed Ontario 
Chairman of the Ontario-Cuebec Permanent Commission. 
He will be speaking to us today, and because of his 
increasing involvement and very great interest in 
the arfairs with which we are concerned, I have 
invited him to stay throughout the day as long as he 
may be able. 

Now, Don or Ed, have you anything to 
report? 

MR. STEVENSON: If I may take the liberty 
of passing it over to Ed to make a report, I will 
see if he misses anything. 

MR. GREATHED: Mr. Chairman, I am not so 
Sure that there on great deal to be said about 
the December 1969 conference. Most people probably 
had the opportunity of seeing some of the 
proceedings on television. 

The Prime Ministers did continue their 
Gicussion of the distribution of powers and, in 
particular, looked for the first time at the question 
of social services and income security; then went 


on to their discussions, which they had before, on 
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the spending power, on the taxing power, and on 
regional disparities. 

I. think sit chs fair tovsay that after that 
particular conference the view of at least the public 
and the media was that the whole constitutional 
Paabe process had seemed to bog down rather badly. 
I am not so sure that that was the view of some of 
us who were at the conference. I am not so sure 
that those of us who have watched these proceedings 
and participated in them rather closely in the last 
few years, came away with such a pessimistic view as 
that, but there is no question that we are getting 
into a much more difficult area in the distribution 
of powers, that the going is harder, and that 
consequently the kind of tangible progress that 
perhaps the media and the public at large expects 
from the constitutional review process is not as 
evident. 

Nevertheless, I think there was some 
concern that the constitutional series had gone on 
without any, at least, formal discussion among the 
first ministers of some of the present functional 
problems in the federation. 

For this reason, we moved into the closed 
session of the Federal Provincial Conference 
covering Item 70, where for the first time in four 
years (I guess almost five years) the first 
ministers sat down to discuss three very specific 


problems which were concerning all governments. 
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We began by discussing the economic situation; 
we moved into the area of water pollution and, in 
particular, a discussion of the ramifications of 
the’ Canada’ WateroBillsjovand, finally, into a 
Giscussion of the report of the Tax Structure 
Committee. 

I think everyone felt that the results 
of that meeting were very useful indeed, and that 
some substantial discussion had gone on and the air 
had certainly been cleared on a variety of problems, 
which, I suppose, to many people, seem to be more 
pressing, more urgent, more (to use the contemporary 
term) relevant than some of the constitutional 
concerns. However, TL pthink 1 tens isafe ito hay . cat 
the same time, that the two series of conferences 
cannot be divorced, and that there will continually 
be an overlap among the subjects of the two. 

Moving’ just a little bit into the future, 
we are going to be meeting next week in Ottawa, 
the Continuing Committee of Officials will be 
having its tenth meeting. At that meeting we shall 
be discussing a new area of the distribution of 
powers. Pirsteofea lign asthe agendal tsnsetoout, 
we shall be discussing the whole question of 
methodology, the whole question of the approach to 
the distribution of powers: how do we do it most 
efficiently? Under item seven of your agenda 
today, we shall be getting into that in more detail, 


so I will not discuss it further now. 
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We shall also be discussing the new Subject 
in the distribution of powers -- economic growth, 
which is the first Sub-heading under the larger 
heading of economic powers. 

We shall then be discussing the two subjects 
which were Specifically referred to the Continuing 
Committee officials by the Prime Ministers in the 
December conference. First, to use the language 
Which is used in the agenda, although it is not 
the language I would choose myse Pf) I think “the 
expression is: "The non-enforceable constitutional 
obligation regarding the reduction of regional 
disparities". I leave you to figure out that 
particular one. The problem really is: How does 
one express the whole question of the reduction of 
regional disparities in the constitution as an 
objective or in a series of provisions that are 
somewhat more Specific and yet perhaps are not 
judicially enforceable? 

We shall then move into the question of 
paramountcy as regards the question of pubirre 
retirement insurance. This is a question that 
arose at the December conference. I think to the 
Surprise of most delegations, it was raised by the 
federal government in their paper ‘on so¢ctal 
services and income security. I think as “sein 
relation to Section 94(a) and a proposed change 
there whereby the federal government is Suggesting 


that in the area of public retirement insurance 
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the federal powers should be paramount. I expect 
we shall have a fairly detailed report from the 
federal government as to just what they have in mind 
here. Quite frankly, we are not absolutely sure 
what they have in mind. 

In addition, of course, to this meeting 
of the Continuing Committee of Officials, we have 
had meetings earlier this year, which will be going 
on later next week and so on, both on the sub- 
committee on fundamental rights which has been 
examining in somewhat more detail the various 
possible ways of entrenching certain rights; while 
the sub-committees on the taxing questions have been 
meeting also to try and clarify some of these 
matters both for the Continuing Committee of 
Officialsand éforathecrrimeeMinisters. 

I expect that various ministerial committees, 
those on fundamental rights, official languages, 
on the Senate and on the judiciary, although this 
is not confirmed yet, will probably meet sometime in 
the spring. I think that the best word we have 
now in terms of the next meeting of Prime Ministers 
in the constitutional series is not until 
September or October. 

That is really by way of a somewhat 
factual report, Mr. Chairman. I do not know if 
Don has anything to add. 

MR. STEVENSON: Maybe just one word. I 


think perhaps Ed left the impression that all was 
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Sweetness and light at the Prime Ministers' 
meeting@inerebriarySobursiof course ,.ua.dotmof ithe 
Premiers came there to talk about money but did not 
get any, so it was not all that happy from their 
point of view. 

The summary report of the work done for 
the Tax Structure Committee was made public at the 
time of the Prime Ministers' conference. I think 
we would want to make sure it went to at least the 
economists on the Advisory Committee, but if anybody 
else would like a copy of it we can arrange to have 
it sent. It dealt with two main subjects: a 
projection of revenues and expenditures from all 
governments for the next two years; secondly, a 
review of shared cost programs. 

The federal poveriicneve main concern was 
how to put a little more teeth into controlling 
costs in Medicare, hospital insurance, post-secondary 
education. The provinces' main concerns were 
how to avoid federal unilateral allocation of 
funds, imposition of ceilings and termination of 
grants. There was a general declaration of support 
for attempts to control costs under the first part; 
Léthink® very littlev’progress.on the second part. 

PROFESSOR CREIGHTON: Has this been sent 
outyedidayoursay jconly otoe---= 

MR. STEVENSON: It has not been sent out 
yet, but if members would like it I am sure the 


secretariat would make it available to everybody. 
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THE CHAIRMAN: Perhaps, Ed, you could do a 
circular of those documents in the usual manner, 
asking people to check off those that might be made 
available to them from those documents. 

PROFESSOR LEDERMAN: One’ thats subject , 

Mr. Chairman, I understand, though I do not know 
whether they are at a confidential level or not, 
that there are papers by Dr. Schmeiser and Dean 
Tarnopolsky ee ne haat rights. 

THE CHAIRMAN: I do not recall seeing 
those. Have we seen them, Ed? 

PROFESSOR LEDERMAN: They may not be 
circulating yet. 

MR. GREATHED: We have had them within 
the Continuing Committee, but they have not gone 
outside of that. 

MRS. WILENSKY: Not the Continuing 
Committee; the Ministerial Committee on Fundamental 
Rights. Circulation was restricted to that 
particular ministerial committee. 

THE CHAIRMAN: We could ascertain, Bill, 
what is the extent of the confidentiality. 

PROFESSOR LEDERMAN: When those are 
available on any term to us, I would like to see then. 

THE CHAIRMAN: Surely. Two or three 
other matters occur to me, looking into the future 
a> PAL I think at the February conference there 
was an implicit feeling not so much that the 


constitutional review should be slowed down, but 
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that greater weight should be attached in the 
prime-ministerial meetings to (for want iof a, better 
term) the practical questions of Canada and 
confederation that were on the scene. As a 
result, the most likely timing, I believe, for 
another meeting of first ministers on the 
constitution will be in the early autumn. There 
is some suggestion of June, but it seems more 
likely now in the early autumn. I think also 
there was a sense that the Prime Ministers should 
meet at least once a year on practical questions as 
they accumulate, whether they be economic eee 
or matters of pollution or boundary problems, or 
what-have-you. 

Then, of course, in addition the finance 
ministers have agreed now to meet regularly on a 
quarterly basis, so that rather than the annual 
meeting of finance ministers -- which, in a sense, 
often tended to be an ex post discussion of their 
prior intentions -- a quarterly meeting will give 
a little more opportunity to look ahead and to 
take account of the other governments! intentions 
in fiscal planning for each government. 

The interesting question, I think, that is 
going to loom (it is only a personal opinion) over 
the course of the next year will be some very 
eS questions about the economy in Canada. 
There was quite a bit of difference of opinion at 


the February conference in Ottawa on two points. 
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One was ‘the position taken by the Ontario government 
in expressing concern about over-kill in monetary 
and fiscal policy in ee one of the analysis we had 
done of the underlying trends in the economy, which 
seemed to be pointing to unemployment, economic 
Slow-down and so on. The other was the regional 
question, where generalized federal economic 
policies were appropriate to inflation in the 
Seneral case, but necessarily appropriate to all 
regions of the economy. The indications are. = 1 
would think, of the economy ahead that we are 
going to perhaps face some very difficult problems 
which may well be front and centre in the next 
year. There have even been Suggestions made to me 
in some quarters that I would respect, that we 
Ought not to be dismissing from our minds even 
considerations of another devaluation of the Canadian 
dollar in the next year. 
If all of these things go Ole GO Waele 

I suspect, make it that much more difficult for 
the constitution to compete for centre stage in 
the discussions. 

Finally, among Canadian problems (again 
a personal opinion) I think that more aha! Were we 
are going to be concerning ourselves and Canadians 
are going to be concerning themselves with 
questions of national identity and where Canada 
and confederation is going. I think, Professor 


Creighton, you would agree with that proposition 
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from what I have read of your recent work. Just 
the other day I had a very interesting letter from 
John Conway expressing some concern about when we 
were going to be looking at the future of Canada 
and perhaps some wider matters to do with 
confederation. 

It has raised in my mind some interesting 
questions about the future advice that the 
Ontario Government should have and, in turn, the 
future of this Committee. Whereas perhaps we can 
put a narrow constitutional interpretation on our 
terms of reference, which are to investigate those 
matters concerned with confederation, there are 
also all kinds of other questions arising out of 
the workings of the federal system bearing on our 
national identity, in which matters the Government 
of Ontario or any provincial government plays a 
Very Laree part.s 4+, think about the whole business 
of control over our resources, our industrial 
arrangements and a number of other questions. 

Then, . of course, I suppose if you carry 
it further afield, John, it takes you into 
international boundary questions, international 
water questions, and so on. 

One always worries in this kind of 
exercise, therefore, how much of the last war one 
is fighting and how much one is truly looking 
ahead to see where the country is going and the 


kind of things. that should, concern wus. 
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I think tax reform is another area in 
this context, where we have tended to be worrying 
about reform of the tax system in terms of tidying 
Up> somes ofr the probilemsvof the pasts" but’ it is a 
very interesting question to put the matter the other 
way around: What kind of economy, what kind of 
society, what kind of institutions do we wish to 
develop and encourage in this country, and then 
what kind of tax system should be devised to 
Support that, rather than the other way around? 

Once again, this is perhaps going a bit 
beyond the terms of reference of Item 2, but these 
are a few questions that have been running through 
my mind, nat I would detect from what I have heard, 
through the minds of some others on this Committee. 
I would certainly appreciate your advice or your 
guidance on that, particularly, as I say, since 
if we define national leadership at the political 
level to include both the federal and provincial 
governments, I do think there are considerable 
responsibilities on a government of the size and 
centrality of the Government of Ontario to have 
some position on those questions. 

PROFESSOR CREIGHTON: Mr. .“uthairman, I 
must confess I was extremely interested in the 
last part of your observations. I wonder when 
it was that this change in sentiment began to 
appear in’the conferences that are being held. 


Two and a half years ago when Mr. Robarts 
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called the Confederation of Tomorrow Conference, 
we were all informed in the most impressive terms 
that the issue of the utmost practicality and 
most desperate urgency was the reform of the 
constitution. We have subsequently got launched 
upon this gigantic reforming constitution review 
which, after two and a half years, has now ground 
virtually to a complete halt by the testimony we 
have had this morning. In the meantime, as you 
Say, other issues, which have always seemed to me 
to be much more important, have loomed larger and 
larger. It is perhaps a little complacent to say 
thaticone wasrright ; «but al ithink+! owas’: bdo not 
think this will continue to be a central issue of 
theefuture,, this reform of the constitution. i 
think it will subside and others of greater 
importance will take its place. 

THE CHAIRMAN: Professor Creighton, 
this raises a very important question in my mind 
about what has happened along the way, and what 
Canadians think has happened along the way. NY 
wer getcan opportunity, Ed, ol would, like \the.staff 
sometime to go back and look very carefully through 
the papers and discussions leading up to the 
Confederation of Tomorrow Conference and the 
immediate aftermath; because I think along the 
line things slipped gear and perhaps we got 
carried in a direction which perhaps necessarily 


was not the one we at least embarked upon. 
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Let me explain what I mean. Recently 
it has been alleged that the provinces started 
all this business of the constitutional review, 
and then last winter we were backing away from it, 
leaving the federal government with the need to 
retain the carriage of the process. 

I certainly remember very very weld} and ; 
I think, fairly completely, the discussions we had 
here leading up to the Confederation of Tomorrow 
Conference. I hope this distinction is not naive, 
but I always thought myself that the thing that 
Mr. Robarts was asking for at that time was to 
Stand back and to take a look at where the 
Canadian federation was going and where Canadian 
federalism was going. 

To me that is an infinitely broader thing 
than the mechanics of the constitution. I do not 
use the word "mechanics" necessarily in a limiting 
sense, but in terms (shall we say) of means rather 
than ends. 

Throughout the preparation for the 
Confederation of Tomorrow Conference and, indeed, 
throughout the conference, the focus at all times 
was attempted to be placed on the goals of 
Canadian confederation, of federalism in Canada, 
and the analysis and assessment of what the 
problems were of all the country. I remember at 


that time the Prime Minister of Ontario saying 


that it had become a three-cornered hat, in a 
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way -- Canada, Quebec and Ontario; but this was not 
so at the time this country was created; that: rall 
parts had a concern, and influence and an input, 

and could we get back to looking at the national 
issues. 

At the same time, the federal government 
was very apprehensive, it is fair to say, about us 
getting carried into constitutional matters. I 
guess, Don, you were with me when we went on that 
interesting mission to Ottawa when we met with 
Gordon Robertson and the then Minister of Justice, 
Mr. Trudeau, who were very concerned and very 
interested or nies ee that we not get into a 
constitutional or fiscal discussion at this time. 
We convinced them, I believe, satisfactorily, that 
our intention was to open up the question of 
goals and the wider matters of confederation. 

The question that interests me, looking 
back,oul s; tne Would it have been possible to 
continue on in that way, or was it too woolly or 
too philosophical? Because what happened was 
that the February Constitutional Conference, the 
first Constitutional Conference, followed, and 
immediately because there was to be a conference 
there was an obligation to try and get down to 
nuts and bolts on this and that, and we launched 
into the constitutional review process and the 
constitutional process, and we never picked up 


again (to my satisfaction at least) what for want 
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of a better term I speak of as the functional 
problems of the system -- many of which practical 
problems, as I think the government said in several 
statements, could be treated within a given 
constitutional arrangement if there were a 
political will to do so and the constitution was not 
something that was an ultimate matter but a vehicle 
which we created in the first place and therefore 

we could presumably work within it if we wished. 

However, things take on a momentum, and 
there is an expectation by politicians and 
officials that we have got to have something very 
practical to produce, so we were launched well 
into the constitutional review sv GUYS : 

I suppose what happened along the way is 
that once you get launched into a thing like this, 
the press and everyone else expect it to be done 
yesterday, and they keep alleging, therefore, that 
if you are not going at an electrifying pace you 
are lagging, no matter how often you say it may 
take a long, long time. I suspect that in part, 
as.a fortification’ against that “charge; che 
politicians recognized the need to resume the 
initiative again and get back into some of these 
practical questions. Now I think the interesting 
thing is that we are back, as you say, where we 
were before, Without leaving aside the 
constitutional process, having got back into the 


practical arena, so to speak, is it going to be 


Rovig © alsgtw bstsett o4 bluod , adn 


_8 o%4w stedy ‘if gnemeagnevaas fenotéutteanon — 


ri 


ABW Aoltutidenos stig bits of ob od IL kw [soidifeq. 


ee 
-atottiew & tu Totten acentilu ons @sw tang arty soa 


; ercteteny Sas soalq gaTht sd ni bevastn aw cto telw ip 


wetety ay Vi db otndtw xeow Yidenvesrq Blygs ew : 


DRE  MUSnSKOnM a NO exsY cantdd . tovewokl : 
i‘ | i | a 
7 OTS emsrolitifog yd notdstosqxe nse 6h evens 


Yaev galdvsice .vsi of Joy ovsh ow tod? eleiaieve 


f [iaw bstionusl sien sow oa ,Soubo tg of Leeiigsdg 


‘2B950N9 weivey Jenolivdtanes Sapiegae 
42 YEW eid. aAnofs p94 Jeriw ogqara: I 
Lt Obi fomamtis. s eth! becdonustf 


J$3 Joy sano Jad? 


Snob ed oF gf tovcxs sels Snover: 


vans ,OsOtetedd .gclgslis qeey yeild dae . Yabtetesy 


yoy 9098 galyt lrdtoo, ‘8 38 pofon Jon ste poy BE 


Vier $2 Veeovoy ASdto wor veddsm ON , Sttianel arg 


t154 “2 tedd Yoscqaye, I ‘S029 Bcol .enel sg eles - 
yy 
Su7 ~-Sgmsno dadg genisns lolLtsolLtigw? asi@e@ = 
_ ; % -_ 
° - 
“it envest OF bostr sd? bosbosssen < fe . 


393% anslololiog 


Stovit lo emoe-oght dosed Tsu Os okevs ov hiahehek 


Shiseereset add AmidgdsT wort -Bnolseoup Lao ltossq 

: - r 
7 _ OF Stedw . vga voy-es 402d Ots ow ded ef gntng. 
~ (ae 


ot ables gnlveesl twod3 tw ». SIOTSd onrew 


% 
ert oint aged dom Salven ,eesowry Lsuotiugige 


Fw is anlog tt @b , kseqe ot 08 canes 
; vis . ; 


s 


i) 
ae 
1 


; 


ror, 


possible to carry on a momentum there and truly 
to deal in an effective way with some of these 
national, functional problems, whether they be 
pollution, or freight rates or boundaries or, 
indeed, the more profound questions of ror a 
identity! I do not know. 

PROFESSOR CONWAY: Mr. Chairman, I have 
become increasingly disturbed over the past couple 
of years. Mr. Trudeau has defined publicly this 
country as a client state of the American Republic, 
and I am not prepared to accept that. 

THE CHAIRMAN: In those actual terms? 

PROFESSOR CONWAY: OT’ course, he has said 
that we can only be ten to fifteen per cent 
independent in the continent. He has actually 
said that our position vis-a-vis the United States 
t8/ that’ of Poland? versus the” Us5.5°-R. That Is” on 
record ww and. Y> doesnot’ agree wttn it’ and’ I° think’ it 
is wrong. As you know, all that is chauvinistic, 
and he is apparently not interested bh ceoneatel of 
autonomy for the country. 

I just do not like the definition of Canada 
which the federal government has been making over 
the past couple of years. It is done with 
intelligence and integrity, but I think it is 
wrong. 

I think the United States is getting into 
such a terrible condition that we should have some 


assertion of responsibility and power on this 
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continent other than that of a vassal state of 

the American empire. I do not agree with that, 
and 2 Guink 11 We vsimoly continue, to.discuss only 
these very important problems of economics and 

so on, we are just discussing a philosphy that 

is continental and we are not defining any position 
for Canada. 

If that is what Canadian people want, that 
is what they will get, but I think it is. wrong. I 
do not like the way the present administration in 
Ottawa is defining this country. 

At York we are getting a terrific attack 
from the college newspaper because we are said to 
be a "branch plant" of the American university. 

I do not think we are and I do not think we should 
be; but I think if we talk only. in economic 

terms, by the very logic cf that kind of discussion 
we are just being a branch plant. of, the, American 
economy. 

I do not. know what the answer is, but I 
Just: wisi,oas 1 did in my letter to. you, Co 
express my distress at the way things have been 
going this past couple of years. 

| PROFESSOR LEDERMAN: Mr. Chairman, l 
would, like to make some supplementary remarks to 
what you and Professor Creighton have been saying 
on the review process as a whole. 

| I think, looking back with hindsight 


really, that the major importance of the Confedera- 
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tion of Tomorrow Conference was that it was the 
break-through in public conferences and that the 
press, radio and television were there. 

I do not mean by that that I think we can 
settle the problems of the country in a series of 
public conferences of that type, but Ledomot think 
we should overlook what has been accomplished by 
this publicity. 

The Confederation of Tomorrow Conference 
was followed by three (am I right?) public 
conferences under federal auspices, and there was 
considerable disillusionment being expressed in 
Ottawa in December at the last conference about 
the publicity. Yet I think that because of the 
publicity these four conferences have had, there 
is now a much more general and much better 
realization in the country of what a complex thing 
you do when you open up the constitution for 
review, what an immensely complex operation it is. 
I do not think that appreciation was there to 
start with. 

If you have read, as I am sure many have, 
the two days of debate in the Federal House of 
Commons on the setting up of the Constitutional 
Review Committee, you will see that everyone from 
every party was admitting atleast four or,five 
more years in the constitutional review process. 

I think even Mr. Bertrand's latest target date 
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THE CHAIRMAN: He expects: to have, I 
think, another four years ahead to see that 
through. 

PROFESSOR LEDERMAN: Anyway, the 
realization and appreciation of the immense 
COMpPIEXi by ers thiss’L.thinks Bstnow..getting 
through. It is even getting through to editorial 
writers and news correspondents. There were a 
few more perceptive comments in the press in 
December to this effect, that 1t was the immense 
complexity of the thing that dictated this 
slowing down. It is not really slowing down; 

I do not think there was ever a speed-up. The 
immense complexity of the thing is coming home. 

The corollary of that is that the day-to-day 
business of the country has to go on within the 
confines of the existing constitution; and if 
everybody is admitting that we are four or five 
years off the re-writing, you must get on with 
our current problems. 

Ithink this is an entirely healthy 
development, and I do not think the constant 
meetings of the officials and ministers are time 
wasted at all; because the focus can easily shift 
to making the existing constitution work, and, 
indeed, you can see this happening right now at 
the February conference of first ministers. 

I\think there is going to .have’torbe 


a mixture of open and closed conferences. I 
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think probably the function of the open conference, 
to bring home to the country the complexity of 

this business, has been accomplished or served, and 
we do not need any more public conferences for that 
purpose. Probably there will have to be a series 
of closed conferences, where more flexible 
negotiation is possible; then an interspersing 

of public conferences where there is some sort of 
reporting of where we are, with reasons. 

The only thing I would add to that is that 
I do not think we are going to end up with any 
major re-writing of the constitution. Je Think 
we will end up with a few changes here and there; 
and they will have to be substantial enough and 
be good enough looking in appearance that the 
political leaders will be off the hook, so that 
they will be able to say to our people: "Here are 
Some important changes of a constitutional nature 
which have resulted from this process". tds 
not think we either need nor are we going to get 
a major re-writing. 

PROFESSOR BRADY: Really significant 
changes may occur, in fact are beginning to occur, 
and in four years we may look at a somewhat 
different constitution in many ways; perhaps not 
the ..basic.groups , .but -in¢cdetailen.it -will »look 
diftteyent. 

PROFESSOR LEDERMAN: I think we are 


changing it by the constitutional review process 
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without formal amendment; the process itself is 
going to have unexpected and unintended results, 
and I think they will be good results. I am 
agreeing with you, I think, Aléc. 

MR. GREATHED: Mie WheLoma, Li Lo could 
just add a footnote to what Professor Lederman has 
said, one of the things that has certainly struck 
me about the constitutional review process is the 
rather striking parallel between the process as 
it has gone on and the developments tnat have 
occurred in that forum, with the same sort of 
process that has gone on in this Committee. I 
think that the feature of the constitutional 
review process that is lost and forgotten is that 
the eleven governments of this country have never 
sat down in such a systematic fashion to look at 
the existing constitution. f oenink tnap. Lt is 
safe to recollect that we probably spent the first 
year or so simply educating one another in the 
various views and opinions that we had, in much 
the same way as I recall this Committee did within 
itself in coming to grips with what it is that 
was concerning the country and what seemed to he 
the major issues. 

This process, 1. think, by. déTinivion. 1s 
a very long one, and that we have now completed 
that inthe ‘constitutional process in much the 
same way as the process has been essentially 


completed within this Committee. We are now 
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coming to grips with some of the very knotty 
problems indeed, the most difficult problems, 
relating to distribution of powers. LNG wot 
think .it..is any surprise that this activity does 
not proceed at break-neck speed. 

PROFESSOR FOX: Do you want to extend 
this discussion? 

THE CHAIRMAN: No, I was rather thinking 
that we had perhaps had a good wrap-up on it, but 
do not be inhibited by that. 

PROFESSOR FOX: NGO wu we ll Keep? my 
remarks to later. It seemed to me perhaps we 
were moving into Item 6, and I did not want to 
extend it. 

THE CHAIRMAN: Teay CLS wee. realy 
wanted some background here. Wiep vO; CONGIUCe, 
as Bill Lederman has said, because this work may 
not be front and centre all the time does not 
mean it is not going on and that the process is 
not going on, like many of the processes of 
government. T.think,that is,/the, situation, we 
will find; we will be working away at it and 
it will take some time, but that perhaps does 
not diminish its importance. 

Perhaps we might go on to Item 3, and 3 
would introduce Bill Anderson to report tog you on 
this subject and to discuss it with you. Mr. 
Anderson, as I mentioned, has come within the 


past year to the Government of, Ontario after a 
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distinguished military career and being a General 
in the Canadian Army; and without embarrassing 
him, may I just say how very pleased we have been 
Gteiiwe arrives and nis interest and support in.tnis 
whole area in the work he is doing. 

Bill, perhaps in addition to the Ontario- 
Quebec Permanent Commission and the report on that 
initial meeting, you might be kind enough to go on 
a bit and describe some of the steps and progress 
now’ on’ the task force reports and the géeneral 
bilingual policy in the government. 

MR. ANDERSON: Mrs, chaurimatiy cOLdeal 
first with the Ontario-Quebéc agreement, on 
reading myself into the background of this agreement, 
I became quickly aware that I am this morning in 
the presence of the authors of it in many ways, 
that is > “from*tne Ontario side, this Committee 
and the cultural sub-committee of it having had 
so much to do with suggesting that this would be 
useful initiative’. Time’will tell how useful it 
Weird Curn oul Lo be, but “EF would like to give you 
an encouraging preliminary report. 

You will recall that the agreement was 
signed last June. It travels under a bit of a 
misnomer as to its title; that is the first thine, 
I think, that we have all HIS realize, and 
probably the authors knew this from the start. 

It is called "An Agreement on Cooperation and 


Exchange in Educational and Cultural Matters”, 
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but when you look at the text it has become very 

evident to all of us working on it both in Ontario 

and Quebec that it extends much wider than this. 
think 

I do/not the press have understood this, and at 

the first press conference we had it was clear 

that they had not. 

It dealsoin-four fiedds.. The headings 
in the agreement are languages, government 
administration, education and cultural Sri auy S.. 
Under the heading of "Languages", it was agreed 
that in two important fields each province would 
take action within its own boundaries -- nothing 
much to do really with cooperation and exchange, 
although there might be some areas of cooperation 
and exchange. 

Article I of the Agreement says that 
within each province the governments Will provide 
to the public services in their own language to 
the extent feasible in both English and French 
as required. This really has not much to do 
with cooperation or cultural exchange, bub. ao 
had an awful lot to do aa ba the image of each 
province in the federal-provincial arena. I 
will be coming back to that, if I may, in sa. Tew 
minutes. 

The other article under "Languages" had 
to do with the opportunity to be educated in one's 
own language, and I do not need to review with 


this group the steps that have been taken in 
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Onzario to honour that undertaking. 

Under the heading of "Government 
Administration", which I think most people in 
the private sector would agree is not synonymous 
with cultural activity, there is an immense field 
for cooperation and exchange. Afters ali.) both 
governments are concerned, and government services 
are concerned, with providing an extremely wide 
range of services to their people. Llimis notrwa 
question of language; it is a question of 
responsibility for providing services. 

Governments with problems can benefit greatly, 
whether they do it in the same language or a 
different language, by cooperating with each other, 
exchanging ideas, exchanging officials, exchanging 
knowledge of techniques. This area too does not 
appear in the title, but has turned out to be an 
area in which there is very lively interest, as I 
will describe in a moment, on both sides of the 
border. So much theri for the scope of the 
agreement. All I am saying it is a good deal 
wider than the title would indicate. 

Quebec was quicker than we were in 
setting up their part of the Commission. The 
agreement says that the agreement will be 
implemented by a permanent commission consisting 
of not less than five members from each side, 
with two co-chairmen. Quebec named their five 


in late summer, and the Quebec co-chairman is 
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an historian of note and a colleague of many of 
yours -~ Guy Fregault, who is the Director General 
of Cooperation (is his title) in their Department 
of Intergovernmental Affairs. Heeis: their 
co-chairman for the Quebec-France agreement and 
for their relations with Louisiana and with New 
Brunswick. The other four members of the Quebec 
side of the Commission are all senior government 
officials, no-one from the private sector in terms 
of education, arts or culture. 

We have much more recently named our | 
team consisting of myself as the Ontario co-chairman. 
We went to one additional member; our total 
delegation is six compared to their five. We 
matched them, so to speak, in government officials 
pretty well department by department. Don 
Stevenson, for example, is a member for us, and 
matches off their Department of Intergovernmental 
Affairs. 

We added one non-official probably well- 
known to you, Roland Beriault, who is late of 
the Department of Education here in Queen's Park 
and is now the head of the Secondary Separate 
School Board of the region of Ottawa. It was 
thought a good idea to have one non-official 
Franco-Ontarian as a member of the Commission. 

The Commission is to meet not less than 
twice a year, alternately in each province, with 


Ontario to be the host on the first occasion. 
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The first meeting was here in Toronto on the 
5th and 6th of this month. We held it in the 
Seience Centre, which turned out to be a very 
Ssouielvous? choice. It allowed Quebec to see 
something of this show piece, and provided an 
excellent-forum, as° lam Sure” all of you know, 
for a conference of this sort. 

I had placed before you a copy of the 
press release which sets out in some detail what 
was discussed and the understandings reached. 
This being the first meeting, (I will only refer 
to the highlights) it was really a "get to know 
you" meeting, and an oppcrtunity to review the 
agreement article by article, to set up those 
working groups that would be necessary to really 
get to grips with the projects -- in short, to 
set up the apparatus that would feed the 
Commission to the point of making decisions in 
the future. 

I will return to Article I, the 
bilingualism program in Ontario, as a separate 
subject in a few moments, if I may. 

In the field of education generally, 
there was a lively interest by Quebec in examining 
techniques: how do we train teachers, how do 
we approve text books? -- that kind of thing. 
They want to send a delegation of chosen 
officials to our teachers'colleges and to the 


Department of Education to discuss this kind of 
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thing. 

There was a specific undertaking by the 
two Premiers when they signed the agreement, that 
there would be an exchange of fellowships, ten on 
each side, to be arranged; and this was 
specifically approved at the meeting -- at the 
post~graduate level, $5,000 each, Ontario providing 
ten for Quebec graduates to work here, and Quebec 
ditto on the other side. 

In the field of government administration, 
there Wde an astonishing interest (astonishing to 
us, I think) shown by Quebec in virtually every 
field. I have mentioned the text book thing; 
and such techniques as: "How do you actually judge 
the text books and approve them?" They want 
to send a delegation to find out more about how 
we handle our municipalities; what is involved 
in this regionalization that is going ai in 
Ontario. They have a steady interest in Land 
and Forests, a steady interest in the highways 
techniques; quite a lively interest in exchange 
of views on how Hews to provide service to the 
Duo es I’ have no doubt that this is going to 
continue at a pretty brisk pace. 

This interest ne nov? I? Shroud ‘say , von 
one side, but I think perhaps this Committee 
would be most interested in the attitude of the 
Quebecers towards the Commission. 
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came in a way that the Ontario Goverment could 
never do, armed with a list as long as your arm 
of cultural artistic groups that were quite 
prepared to come anywhere in Ontario, with a price 
tag attached -- an extremely well-documented 
dossier by the Department of Cultural Affairs. 

I do not need to tell you how difficult it would 
be for an Ontario Government official to go to 


Quebec armed with the same kind of sieoppang list, 


and to say: "Who would like a couple of xylophone 
players?" (Laughter) There were soloists, 


there were symphonies, there were xylophone players, 
and I think there were jugglers. There would be 
the whole lot and all beautifully documented, John, 
was it not? 

MR. STEVENSON: Amazing. 

MR. ANDERSON: Saying exactly what these 
people were prepared to do, how many in the group; 
some were folk singers, some jazz players -- the 
LOG There was a very lively concern to get them 
into Ontario. 

To get down to some more prosaic brass 
tacks, we set up working groups to examine how 
best to manage these various programs. 

They were interested in finding out how 
we trained civil servants, and they want to 
exchange vacancies on the new staff development 
School that they are setting up and the staff 


development courses that we run. We put together 
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a working group to examine this more thoroughly. 

We discovered that the firvancing of the 
exchange of artistic and cultural groups was an 
incredible jungle, as I am sure most of you would 
realize... Quebec, through its external assistance 
office of its Department of Education, provides a 
Steady subsidy to French-speaking communities in 
the other provinces. 

MR. STEVENSON: Cultural affairs. 

MR. ANDERSON: £ am sorry@snhotiédigatien -- 
cultural affairs. They are interested in finding 
out whether provinces such as Ontario are now going 
to.pick.up this slack: hey findethis: acd@yain on 
their treasury. L'Association Canadienne-Francaise 
de l'Ontario gets a substantial Subsidy from then, 
as do other activities (also from the federal 
government) and they are quite interested in 
whether Ontario is going to move into this field 
with money or not. 

When we reviewed what money we had spent 
on cultural and artistic exchange, we discovered 
that we had spent perhaps $200,000 on Quebec 
exchange alone out of the $300,000 that the 
Department of Education, Cultural and FEducational 
Exchange Branch, had spent on these exchanges in 
total to the Caribbean, the other provinces and 
elsewhere. This money had sometimes gone to 
bring Quebec cultural individuals into Ontario, 


sometimes it has been spent to send people from 
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Ontario into Quebec. 

Somehow this has all got to be 
adiscipiined. If both provinces are going to 
subsidize exchange, we have got to decide who is 
subsidizing the movement of whom. Li Gannotereally 
give you a definitive report on that. We need a 
working group, which will be set up, to try to 
discipline this question. They have established 
in-'Guebec a national library, as they call it, 
and this, like the Library of Congress, is by law 
entitled to receive and does receive (I think it is) 
three copies of every book published in the 
Tis artes: They are prepared to make a copy of 
every book published in the province available to 
us if we will only designate the national library 
that we would like it to go to. They would also 
be more than happy to receive official copies, 
so to speak, of books published in Ontario, on 
the same concept. We have got to examine how 
best to discipline this question because obviously 
there is nate in an exchange of this sort. 

The impression I would like to leave with 
you about our first meeting, which was clearly 
exploratory and therefore produced not too much 
to report upon of a specific nature, except for 
the fellowships, is that Quebec is obviously 
interested in the agreement from the point of 
view of how they can benefit from it, how their 


government apparatus can be improved by contact 
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with the experience of others. I have no doubt 
that this is going to continue well into the 
future. 

One gets the impression that they feel 
quite isolated, and that as they try to bring 
themselves to the peak of efficiency which they 
identify in distant fields, they are anxious to 
phek anybody's brains to find out how best to run 
things. 

I hope we can be helpful, and I have no 
doubt that we will benefit from this exchange in 
the government administration field as well. 

The artistic and cultural exchange activity, I am 
Sure, will go along at a pretty good pace. After 
a Lee has been going along at a pretty good pace 
without the benefit of the Permanent Commission at 
all, and I hope we shall be able to stimulate 

- this and to discipline the government financing 

of it from both sides a bit better. 

TéocturnttG Articléerl, the sebilingualism 
program in Ontario, I think this was not recognized 
by some as being very much the legitimate interest 
of the Permanent Commission. Ontario, as you know, 
has been concerned with its own bilingualism 
program for some time, and a little over a year ago 
set up four government task forces to examine what 
the policy and practice should be in the government 
servicesat large: Theseetask force reports were 


received by the government some time ago (Federal- 
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Provincial Affairs can document the dates better 
than I) and the government has been reasonably 
silent on ek it intended to do about them, until 
March 4th last when Mr. Robarts in the debate on 
the Speech from the Throne said that the government 
had decided to implement the reports of the task 
forces (he has not yet publicized what they say) 
and that I, as co-chairman of the Ontario-Quebec 
Commission, would be responsible for coordinating 
the implementation program within the government. 
It probably is not of concern to you, but I am 
at great pains within Queen's Park to distinguish 
between these two tasks, because I think it would 
be wrong to get them entangled. 

It is not much of Quebec's business how 
we implement bilingualism in Ontario; it is of 
interest to them that we do, and it will be of 
interest to us no doubt how they reciprocate in 
respect, oftheir. minorityy,croups. 

So what I am saying, in a way, Ian, is 
that I am appearing before you wearing two hats -- 
the Ontario-Quebec co-chairman and the coordinator 
within Queen's Park of the government's program 
on bilingualism. 

Perhaps I should add a postscript about 
the Permanent Commission on Finance. The 
agreement said there would be $150,000 at least 
from each province devoted to the implementation 


of the agreement. There has been a fair amount 
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of confusion as to whether this was additional to 
everything that has already been spent annually on 
Ontario-Quebec contact, or whether it simply 
represents an indication of what might be regarded 
as the minimum to be spent. I think we nave 
pretty well resolved this now, and it seems to be 
generally agreed, both in Queen's Park and in 
Quebec, that we are already spending more than 
this; that we will go on cultivating contact wherever 
there’ is\'a mutual willl to do soy” and that’ the role 
of the Permanent Commission will be to stimulate 
this where there is a will to do so, and to make 
the legislation of government on both sides of 

the border more effective in the implementation. 

We will keep the books and will report to both 
governments what the sponsoring departments are 
Spending on Ontario-Quebec relations. 

That. Unva rambling sort of way, Mr. 
Chairman, describes what we have done so far in 
te tpaenetbett oi of the agreement, and describes 
where we stand on the threshold of a Queen's Park 


program of bilingualism within the government 


service. 
THE CHAIRMAN: Are there any questions? 
PROFESSOR MEISEL: I would like to ask 
rather a nit-picking question. To what extent 


is Quebec subsidizing the Franco-Ontarian program: 
do you know the figure? 


MR. ANDERSON: I do not know it offhand, 
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but Fregault had a quiet conversation with Mr. 
Davis, who was representing Mr. Rcbarts at a 
little ceremony we had where a copy of the 
economic atlas of Ontario was presented to their 
part of the Commission, in which he promised to 
send. these. figures,.to. Mr.. Davis. Luan atraid 
we have not researched this enough yet. Once 
we et it, I am-sure there is. going to be an 
important decision to be made here in Queen's Park 
as to whether we are going to get Quebec off the 
hook and subsidize Franco-Ontarian artistic and 
cultural groups, with all the delicate political 
problems that will raise in Queen's Park; or 
whether we are going to pat Quebec on the head 
and encourage them to carry on. 

Lithink the other difficult federal- 
provincial problem that will undoubtedly arise 
is the quite remarkable initiative that the 
federal government has taken to move money right 
into this:-field which many would shriek from the 
house-tops was strictly provincial. Who 
remembers, what is the sum that they recently 
gave to the Franco-Ontarian Association? 

MR. STEVENSON: Charles, you had some 
figure, did you? 

MR. ANDERSON: $40 or $50 thousand. 

MR. BEER: No, with a promise --- 

MR. ANDERSON: With.a promise of more 


next year. 
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MR. BEER: Much more. 

MR. ANDERSON: So the Franco-Ontarians 
have divided Ontario, for their own purposes, into 
some eight regions, and there are some eight 
animateurs now hired to stimulate the life of the 
French-speaking communities in the province. 

Three of these are on the payroll of the Department 
or Education or Ontaric. The other five are 

hired by the Association with money that they got 
from the federal treasury. 7nLs 18 a8 windrall 
that has stimulated them to great activity. Lt 

is hard to believe that it will not become an 

issue for discussion at the federal-provincial 
sevel before too ldn¢c. 

PROFESSOR MEISEL: With presumably an 
agency in Westmount. 

MR. ANDERSON: There is no- Roland 
Beriault from Westmount on their side of the table, 
Ivnotice. 

PROFESSOR CONWAY: | You mentioned Quebec 
and Louisiana. Can you tell us something more 
about Quebec's involvement with Louistana and what 
the province is trying to do there? 

MR. ANDERSON: The impression I got from 
talking to Fregault is that they would like one to 
understand tnat the iniative 15 all on the part of 
the French-speaking community of Louisiana. 

PROFESSOR CONWAY: Indeed? 


MR. ANDERSON: That they felt isolated 
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and deprived, and that when they see manifestations 
of world-wide Francophony -- it is a lovely word, 
is it not? -- the French-speaking community have 
said: "If we are to get netted into Francophony, 
where do we do it?" and it ought to be Quebec. 

PROFESSOR CONWAY: I would love to know 
more about that. The French-speaking community 
in Louisiana has been remarkably silent for something 
about a century. 

MR. STEVENSON: Although Mr. Fregault is 
certainly saying that it seems to have come up out 
of the swamps in the last four or five years into 
quite a bit of activity as an organized group. 

THE CHAIRMAN: That is the right 
geographical metaphor. (Laughter) 

PROFESSOR CONWAY: hathinkeakGabe Very. 
interesting. E ofiiie Vit sveryecurtous,. 

Mie BEER: Mr. Chairman, on the Louisiana 
side they are extremely well organized now, and 
they have committees set up which include former 
legislators in the State of Louisiana. They 
just had a two-day meeting on March 9th and 10th, 

I think it was, following our meeting with Quebec 
in Quebec City, and the only newspaper comment 

at the end of this meeting was that there was 

no communique and that those present at the 
meeting did not have very much to say. Whether 
this was because of the fact that Louisiana is a 


state of the United States we do not know, but 
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they did have a few days: of discussions this month, 
which was their first meeting of a Louisiana- 
Quebec permanent commission. Quebec does have a 
permanent representative stationed in New Orleans 
now, Mr. LeBlanc. 

PROFESSOR BRADY: Do you think, Mr. 
Chairman, that Louisiana may seek re~union with 
Canada? 

THE CHAIRMAN: I was going to say that I 
thought John was trying to get us back on the 
American influence in Canada, in speculating on 
the current market value of the Louisiana purchase. 
--- (Laughter) 

MR. ANDERSON: If I might make a sort of 
private affirmation of faith, Mr. Chairman, that I 
think perhaps I ought to say that I believe I am 
old enough and (hopefully) wise enough to realize 
that therériseno occasion for.a starry-eyed 
concept that thiseis.not poingctorbesna very difficult 
area in which to make progress in the climate of 
Ontario. I have no illusions about that. i 
think the bilingualism program will be an extremely 
difficult balance between showing no progress at 
all and showing enough vrogress to honour the 
very forthright statements that have been made that 
Ontario thtehdssto-play itssapart. in) this. 

I was really very pleased to find that 
there was no difficulty in establishing a cordial 


relationship with the members of the Quebec 
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delegation in the Commission, none whatever. 
There was none of that tenseness that one might 
expect, none of that shuffling around the ring 
Corian, whe Cignt corner out of which to operate. 
I feel sure there was a genuine urge on their 
part to make the most of this -- to their own 
advantage. After all, that is what cooperation 
Ought to be for, and there are areas of advantage 
{Teele bh be Certainly in teaching French to our 

Own French-speaking students there are techniques 
from which we can benefit greatly; and in 
teaching French to those English-speaking Ontarians 
who wish to learn French, there is a lot we can 
pick up, I think, from them, because they are 
determined to make sure tRat there are 

efficient ways of teaching all their Anglo's 
French. 

In case you think that these affairs are 
in frail hands, you will be encouraged to know 
that I am ably supported by Charles Beer, who is 
to be my executive secretary for both of these 
functions. 

MR. STEVENSON: Which we are very sad 
about. 

THE CHAIRMAN: Yes. ial pe A Mall ef lags aN ahs 
mention 10.,°i° was poling to’ mention” that. out’ I 
thought perhaps it would be up to him to say so 
Lolou « One-or the sad things. about bullding up 
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proud, is the problem of resisting the vredatory 
instincts of ones's colleagues. We are very 
happy though for Charles and for the program, that 
this has taken place. 

PROFESSOR FOX: I imagine it is especially 
difficult, Mr. Chairman, to resist the overtures of 
the Chairman of the Civil Service Commission. 

MR. ANDERSON: LI like to think, Mr. 
Chairman, that your generosity was prompted by the 
identity of the work which we are to do in the 
best interests of federal-provincial affairs. 

THE CHAIRMAN: thavais right... We are 
the archway of altruism. (Laughter) 

MR. STEVENSON: Mr. Chairman, perhaps I 
might just add one word to what Mr. Anderson has 
said. Before we had our meeting, in some 
discussions with Quebec counterparts, I detected 
a fair bit of reserve and perhaps even a little 
bit of suspicion, about how genuine our side was 
in the conclusion of the agreement, in the 
implementation of some of the articles and this 
kind of thing, partly because of the slowness 
perhaps and the backwards and forwards progress 
we had in the last couple of years. 

I was talking just a day or two ago to 
the Quebec Assistant Deputy Minister of Inter- 
governmental Affairs, who reported to me that 
when Mr. Fregault went back to Quebec he had made 


a most enthusiastic report on the first meeting; 
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that there was certainly a real feeling in Quebec 
that this was a pretty vital operation from 
Canada's point of view and from theirs, and they 
certainly could not be happier at this stage. 

-~-~ Short recessi. 

THE CHAIRMAN: I wonder if there are any 
other questions you wish to raise with Mr. Anderson 
on this general subject? 

PROFESSOR FOX: Mr. Chairman, may I 
express my own personal satisfaction, as a member 
of the sub-committee on Pee affairs, with 
the progress that has been made. Then may I ask 
one question, if it is appropriate. 

I see from the news release that this 
operation is now under the Department of the 
Provincial Secretary and Citizenship. Is there 
anything to be added to that that would be 
interesting to us? 

MR. ANDERSON: I think it might better 
be expressed that I, as co-chairman for Ontario, 
report to Mr. Welch as the minister responsible 
for +carrying this balbpins: obhe»Cabines.. SO det 
would be better to put it that way than to say 
that it is one of his departmental responsibilities. 
LE obs cnotG: I think it would be better to say 
that ult«Ls»one, of his ministerial:responsibilities 
outside the parish of his department. 

PROFESSOR FOX: I see. 


PROFESSOR ANDERSON: However, I quickly 
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qualify that to say that my travelling expenses 
and the actual administrative expenses of the 
Commission we get from the Department of 
Provincial Secretary and Citizenship. 

There is another implication perhaps 
inherent in your question. It is not terribly 
clear where the primary responsibility for 
cultural affairs lies in Queen's Park. I am 
very clear that it does not lie with me, but there 
has got to be a parent department for every subject 
with which the Permanent Commission deals. I have 
already asked the question in Queen's Park as to 
who it is that has responsibility for the 
Queen's Park interest in cultural affairs. This 
is a bit diffused at the moment. The Department 
of Education has quite a strong stake in the 
game, if for no other reason (there are other 
reasons) than the Council of the Arts which is 
Sponsored by that Department, but other 
departments have a stake. The Department of 
Citizenship which is now growing to be regarded 
as the department interested in the good Ontario 
ibfedfor ablbcehtidgensgenasha stadkelin thie: 

This 1s ill-defined, but the fact that my Commission 
reports to Mr. Welch I do not think need carry any 
influence beyond the simple fact that some 

minister had to be and the Provincial Secretary 
seemed to besethe right one. 


PROFESSOR MEISEL: As a footnote, which 
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is probably outside of our terms of reference in 
this, but I think there ought to be some thought 
given perhaps, particularly in view of what Jonn 
Conway has said, to moving towards a minister who 
would be responsible for all these things and 
would become a spokemen for them in the Cabinet. 
I think it is related to the identity of Ontario 
as distinct, say, from New York State. 

MR. ANDERSON: Certainly if you are the 
co-chairman of a permanent commission and you are 
looking for the people who are operating in Queen's 
Park in this area, you would have to agree that 
a little more centralization would be neater. 

THE CHAIRMAN: There is a related matter 
which is of interest in a recent event, and that 
is the Federal Advisory Board, I believe it is 
Calied, Of- Ullingval aistriccs. I believe our 
colleague Paul Fox has been appointed and perhaps, 
Paul, you might like to report briefly on that 
board, and, in particular, how it might relate 
to our side of things as discussed. 

PROFESSOR FOX: Mr. Chairman, this 
board is appointed under the Official Languages 
Act, and it has had only one meeting thus far. 

I am not too sure that I should go into many of 
the aspects of this, other than to suggest that 
it is at work and will be in touch with 
provineial people about what it is doing. 
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questions to me, that might be the easier way of 
answering some of these things. 

THE CHAIRMAN: May I direct one. What 
is its expressed purpose? 

PROFESSOR FOX: Its purpose is to sét up 
bilingual districts for the federal government as 
outlined in the Official Languages Act. ELON Cy 
want to look at the Official Languages Act, I can 
give you a copy. The Act sets down very clearly 
what the board is to do, and it is to set up these 
federal districts, but, the Act interestingly 
emphasizes, in consultation with the provincial 
governments. Sou the Moviton. 2s. in fact the 
board is obliged, to.consult with the provincial 
governments before these districts are proclaimed. 
So the board will pursue a cooperative approach 
to, the establishment of districts, with full 
recognition of provincial interests in these 
fields. 

lL. guess i couldisay privately that: I 
pointed out the concern of provinces in the 
implications for provinces in the establishment 
of. these districts, and that it would be very 
unwise to proceed without exploring all the 
rami tications 1or provincial costs... for instance. 
in establishing districts that might create certain 
difficulties for provinces if these problems were 
not thought out in advance. 


So I think you will find thatthe board 
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is extremely anxious to work in conjunction with the 
provinces in establishing their districts. They 
can eStablish districts, of course, under the Act 
only for federal purposes, but I reiterate that 

the Act does say that these must be established 

only after consultation with the provinces. 

The understanding between the lines there is that 
they would attempt to secure as much cooperation 

as possible between the two sets of governments. 

THE CHAIRMAN: What is the relationship, 
if any, between that board and the Official Languages 
Commissioner or ombudsman? 

PROFESSOR FOX: A lot of people have 
misunderstood this, I gather from what was said at 
the first meeting. They have believed that 
Somehow the board was related to the Official 
Languages Commissioner. Several people mentioned 
that Spicer was our boss. That tisnot true! ais 
far as the Act is concerned at all. These are 
two quite separate operations. The board is 
a sort of work board comparable, I Suppose, to a 
redistribution commission within a province which 
redraws electoral boundaries. Indeed, ‘that Hrs 
the comparison that is drawn in the Official 
Languages Act. therefore, itis aescrt cof 
technical board. 

The Commissioner of Languages is much 
more of an ombundsman, a has to oversee the 


implementation of the Official Languages het, of 
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which the board is only one small part. So 
there is no relationship necessarily between these 
two institutions. 

MR. GREATHED: Mr. Chairman, I wonder 
if Paul could say whether the members of the board 
view themselves as cartographers or sociologists 
Or political sSclentists? You are going to have to 
draw some pretty fine lines. 

PROFESSOR FOX: I think the feeling was, 
after looking at some of the problems, that we would 
have to be magicians. No, I suppose I might mention 
the President of the Board —- would that be of interest? 

THE CHAIRMAN: The kind of people. 

PROFESSOR FOX: ~ All right, [I will mention them 
with their locale and their occunation. 

The Chairman is Mr. Roger Duhamel, 
the one-time Queen's Printer of Canada and served 
before that as vice-chairman of the B.B.G. He is 
a civil servant on loan, technically, ag I 
understand it, from the Department of External 
Affairs,where he has been since leaving the post 
of Queen's Printer. pels Tuli-time, of course, 
and has a very small staff of half a dozen 
secretaries, typists and so on. Incidentally, 

Neil Morrison has been appointed secretary of the 
Pigdswneued Pisurice. pOasd . 

PROFESSOR BRADY: iS thHLS on CEI pera. 
position under the Civil Service? 

PROFESSOR FOX: Which, the chairmanship 
and the secretary? 

PROFESSOR BRADY: The chairmanship. 


PROFESSOR FOX: YeSs sneadentally ad 
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extensive powers. it 18 set up with the fuil 
power of a commission under the Inquiries Act, so 
that it has considerable power to hold hearings, 
call rates secure assistance from government 
departments, etc. 

The membership of the board -- the Act 
requires a board of ten people distributed with 
due recognition of region, etc. The way it came 
out: -S candiehiwidl tfus tuthink of the peoplenaround 
the table so that I can pick them off -- from the 
Maritimes there is Harry Smith, who is a professor 
of French at the Nova Scotia Teachers' College in 
Truro; Dr. Savoie, who is the Rector of Moncton ' 
University. T do not know what his discipline is. 
Does anyone know? 

THE CHAIRMAN: You mean you do not know 
what "Savoie faire". (Laughter) 

PROFESSOR FOX: Quebec -- Murray 
Valentine, who is a resident of Montreal and an 
historian, although I am not familiar with his 
work, I musti-say, with all due deference. Teo 
not believe he teaches in the university, does he? 

PROFESSOR MEISEL: Wasn't he at Loyala 
for a while? 

PROFESSOR FOX: I do not know. He may 
have been. He was not given any identification 
and this is why I put it this way. 

Mademoiselle Joubert, who is head of 


the French-Speaking Adult Education Association 
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located in Montreal. 

In Ontario, Roger St. Denis, who is a 
geologist and Vice-Dean of the Faculty of Arts at 
the University of Ottawa. 

MR. GREATHED: But not the St. Denis of 
the St. Denis report. 

PROFESSOR FOX: No, thanks, Ed. Be 
gather there are two Roger St. Denis, and this is 
the Vice-Dean of the Arts Faculty in Ottawa. I 
guess that completes the Ontario delegation, with 
myself. 

Then there is Judge Monnin of Manitoba 
who is a member of the judiciary, though I do not 
know what court in Manitoba. There is a Mrs. 
McEven from Saskatoon who is, I believe, a 
professor of chemistry at the University of 
Saskatchewan, but who has had some interest in 
establishing a private French school in Saskatoon. 

| Then from the West Coast and the 
University of Victoria, Professor Harry Hickman, 
who is the head of the French department at the 
University of Victoria. 

I have not left anybody out, so that 
completes the membership of the board. 

THE CHAIRMAN: Thank you very much, Paul. 
The answer is then there is no geographer so far 
as I know, unless some of these people --- 

PROFESSOR LEDERMAN: Youwwhave @& 


geologist and a printer, though. 
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THE CHAIRMAN: We shall be interested in 
this as it goes along. Bill, thank. you.too for 
your contribution. As i say, you are welcome to 
Stay as long as you can. 

Perhaps we can go on to Item 4. Some of 
you will recall hat the very famous book, Alfred 
Marshall's "Principles of Economics" was called 
Volume 1, but there is never a Volume 2, though we 
are hopeful. We won't fall into that tradition 
here. Ed, you can tell us about the progress of 
Volume 2. | 

MR. GREATHED: I shall emulate your 
example, Mr. Chairman, on Item 1 and report 
very svierdy indeed to the members, simply to say, 
first, that the basic editing of the manuscripts 
is now almost complete and proofs will be out next 
month some time, I suspect. We are having to 
advance, as one always has to advance one's 
publication date, but it looks now like some time 
in May or June -- providing the type-setters do not 
gO on strike as they are threatening to do in the 
ae six to eight weeks. As I was saying to the 
Chairman last night, it really does not matter 
whether they go on strike before or in the 
middle of it: the volume will be locked up and 
not out if they do go out on strike. However, 
let us hope that does not happen. 

I might say finally that.as.of April lst 


we formally have a new Queen's Printer and 
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Publisher, a completely new operation in Ontario, 
with the establishment of a bookstore and so on 
planned in the next month or so. Therefore we 
can look forward to much better and, indeed, much 
more sophisticated distribution facilities than 
we have had before. I am sure that this book 
will be ‘one of the first items that this office 
will handle. 

PROFESSOR CREIGHTON: Where is the 
bookstore to be established? 

MR. GREATHED: J, think it 1s at Bay and 
Wellesley, isn't it? 

MRS. WILENSKY: Bay and Grosvenor, in 
the building at 880 Bay. 

PROFESSOR CREIGHTON: This’ ls not yet? 

MR. GREATHED: understand itis in the 
next month. 

MRS. WILENSKY: They are now in the 
basement of the Whitney block. 

MR. GREATHED: Yes, they are refurbishing 
that building on the corner, and as soon as they 
finish it -~- 

PROFESSOR CREIGHTON: This seems to be 
long overdue. 

MR. STEVENSON: Yes. 

THE CHAIRMAN: There was a fire over 
there this morning, so the refurbishing may be a 
little closer to completion than it was. 


PROFESSOR FOX: They have decided to 
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burn the books in advance. (Laughter) 

THE CHAIRMAN: I am very hopeful that we 
could get this book out in May or June, because it 
is always preferable, if possible, if it can be 
released at the time that the Prime Minister tables 
it in the Legislature and make the announcement 
there when it is released. That would meet that 
objective. Also we could catch the summer vacation 
reading list, of course, for popular consumption. 

PROFESSOR McIVOR: How large a press do 
we contemplate? 

THE CHAIRMAN: This is a good point. 

MR. GREATHED: bt, this, tine we are 
contemplating a run of approximately 2 ,OOO_ COD LES. 

PROFESSOR McIVOR: Oni the first. one --- 

MR. GREATHED: The first one was 
considerably higher. I hesitate to go too far 
here, but it was in the realm of nine or ten thousand 
copies, of which we have a few still available. 
~-- (Laughter) 

Members are very encouraged, as I wrote to 
them, to take as many copies as they can possibly 
Carry « 

THE CHAIRMAN: Maybe you are the culprit 
in all of this, it suddenly occurs to me, because 
not only have we got a very great stock of Volume 1 
of the 0.A.C.C. reports, but a very great stock 
of the Smith Report, of which you too were a 
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PROFESSOR CONWAY: Mr. Chairman, it seems 
to me that the circulation of both of these volumes 
is very desirable, and I am so glad to hear that 
Someone else is taking on the job. When you look 
at the papers and see how books are advertised, 
there is a technique to this. We are dealing with 
national problems, and there should be a professional 
to get this ahead. 

I do not remember seeing that volume 
mentioned anywhere in the Toronto press, let alone 
the press outside, and I just do not think that is 
food. I think there are a lot of very thoughtful 
citizens who are interested in the problems of this 
country, and if the volumes were drawn to their 
attention they would buy them. When you think of 
all the trash that is sold by reason of very 
expert publicity’ and advertising ~ DT think ‘at’ least 
we should have some modicum of publicity for these 
things. 

THE CHAIRMAN: Perhaps you had better 
review your plans for the cover. (Laughter) 

John, this is a good point, and we might 
try to steer some advertising on the basis of 
the companionship of these two volumes as well. 

PROFESSOR CONWAY: I wonder, for example, 
of my many literate and well-educated friends in 
British Columbia, how many have even heard of that 
first volume or know that it is in existence. 


I think I could name just half a dozen people I 
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know in Vancouver right off who would be interested 
in that. 

MR. GREATHED: Give me their names, John, 
and I will be very happy to send them a CODY: 

PROFESSOR CONWAY: Okay x DPowily. 

PROFESSOR BRADY: I might mention that a 
friend of mine, Mr. Chairman, wrote to the Queen's 
Printer of Ontario on hearing about this volume 
and never got a reply as to how one got a copy iof 
this book. 

PROFESSOR CREIGHTON: Dl $01 S hehe epe@int ; 
you never knew where to write about an Ontario 
publication. 

THE CHAIRMAN: That is quite true. 

PROFESSOR CREIGHTON: You did not have 
any idea where to get it. 

THE CHAIRMAN: I hope all this new 
procedurewill dodthestrick, particularly as it 
Will be highlighted by the physical existence of 
the bookstore. 

Can we go on to Item 5, which is described 
as: "Discussion of the Establishment of Legislative 
Committees on the Constitution by Canada and 
Ontario". Now, the federal committee has been 
established? 

MR. GREATHED: lhnad tisecorre ct. 

THE CHAIRMAN: And the Ontario committee 
has yet to be established, and we have not had 


further advice or indication from the Prime 
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Ministerabout timing. I would presume that that 
committee would be set up as soon as the House 
returns on March 3iIst. The session so far has 
been very brief this winter. 

I do not know if there is really much else 
we‘had’ to’ say-on this. I think we put it on the 
agenda mainly in case members of the Committee nad 
any questions about the function of the two 
committees or their possible participation. as 
know, for example, that Dr. Forsey has indicated to 
me he intends to make a submission to the federal 
committee that is sitting. 

MR. GREATHED: It was the establishment 
of the Joint Parliamentary Committee that 
precipitated the January 26th-27th debate which 
Professor Lederman referred to, copies of which are 
going out to members. I concur completely with 
what Professor Lederman said, that it was really 
sixes a fascinating debate, uneven certainly, but 
nevertheless really a very interesting exposé with 
views from many, many different members of 
Parliament on the current preoccupation with the 
constitutional review. Then our Committee was 
simply mentioned without any further embellishment 
in the Throne speech. It was, incidentally, 
described as a Standing Committee. 

THE CHAIRMAN: Ray, have you heard any 
further suggestions about timing? 


MR. FARRELL: IT am pretty sure it was not 
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in the list of Standing Committees. 

THE CHAIRMAN: Nop Lo Nae, wc. 

MR. FARRELL: That. are set up at the 
beginning of the House session. 

THE CHAIRMAN: I imagine there is some 
discussion going on between the party House leaders 
on the nature of the committee. 

PROFESSOR FOX: Mr. Chairman, may I ask 
Lf At iis. clear to, us wit our position Ls in being 
invited to appear before one of these committees? 
Am I correct in my recollection that what we 
decided previously was that it was entirely up to 
a member of this Committee to appear as a private 
individual jf he so desired. 

THE CHAIRMAN: Yes. 

PROFESSOR FOX: Invited to appear before 
either a federal or a provincial committee. 

THE CHAIRMAN: Well, to separate these, 
firest.of a1, Lithink, as ~ffanvuas.a federal 
committee is concerned it is a little easier, 
because there there should be no doubt in my view 
(and ‘this is the opinion I expressed to Dr. Forsey 
when he wrote me about it) that any member of 
this Committee retains his private capacity and 
would cee the decision on his own private basis 
whether he wished to appear before the federal 
committee or not. I see no complication there 
whatsoever. 


As far as the Ontario committee is 
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concerned, I believe that in his private capacity 

any member of this Committee would be entitled to 
decide whether he wished to press himself on that 
committee or to answer an invitation to appear before 
it as an individual. 

That leaves the final situation which 
conceivably could arise, of the Legislative Committee 
requesting this whole Committee to appear before it. 
In that case, I think since this Committee in a 
collective sense was appointed as an advisory 
committee to the Prime Minister, I would presume that 
the request would Brosab iy have to go from the 
Legislative Committee to the Prime Minister, if 
there were a request for this Committee in a 
collective sense to appear. It would then be up 
to*the Prime’ Minister, I would think, either to ask 
this Committee if it would be willing to do it, 
or perhaps to decide that, no, the Committee qua 
committee was there as a committee advising him, 
bus this -did“not-inhibit’any individual’ from being 
invited to express his opinion in appearing as a 
private citizen. 

That is my own thinking, as far as it has 
gone, on anticipating the kind of question which 
might arise in this context. I would appreciate 
any advice that you might have in anticipating the 
question. 

PROFESSOR CREIGHTON: Is there any real 


chance that either individually or collectively we 
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will be invited? 

MR. GREATHED: £L think ibeiswsafepte 
assume, Mr. Chairman, that because of the long 
history of this Committee and because of the 
expertise in it, and because of the publications of 
Volumes 1 and 2, that the members will be asked -- 
either, as the Chairman suggested, in their 
private capacity, or as a group, to appear. 

| PROFESSOR LEDERMAN: I think it has always 
been clear, at least it has always been my 
understanding, that Mr. Robarts' position was that 
each of us was free to take public positions as he 
saw fit. 

THE CHAIRMAN: Yes. 

PROFESSOR LEDERMAN: Taking 
responsibility fior "i himseit.. 

THE CHAIRMAN: Right. 

PROFESSOR LEDERMAN: Making it clear that 
he was not speaking for the Government of Ontario or 
for the Committee as such. 

I presume that if the Ontario Legislative 
Committee wants to hear from us, it is a question of 
a series of individuals appearing and taking 
individual responsibility for certain views. There 
may be some expectation in the Ontario Legislature 
that this Committee could speak with one clear 
voice, but someone will have to disabuse them of 
that. 


THE CHAIRMAN: We can disabuse them of 
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that very quickly. 

MR. GREATHED: I think they will see that 
in the volumes. 

PROFESSOR LEDERMAN: We.aresnot that kind 
of Committee, and it was never intended that we 
Should be. 

THE CHAIRMAN: No. 

PROFESSOR LEDERMAN: We were invited to 
keep aflow of diverse ideas going through to the 
ministers responsible, and I think we have kept up 
both the flow and diversity. 

PROFESSOR CREIGHTON: I ycan think .of .a 
number of people in the Committee, Mr. Chairman, 
whose advice on this matter will no doubt be sought 
by it, and I can think of others (including myself) 
who certainly will not be invited at all; but if 
there is a general invitation or an invitation to a 
number of people, is it a royal command or can one 
Simply refuse? 

THE CHAIRMAN: Again, I am not very 
expert in this area. What is the status of a 
Standing Committee of tne House, Ray, vis-a-vis 
asking for citizens --- 

MR. FARRELL: I do not really recall 
anybody. being summoned. 

THE CHAIRMAN: I. don't think they. could. 

MR. FARRELL: These people are anxious 
to get before if..and. people are ondy. too. happy. to 


appear. 
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MR. STEVENSON: What happened, Ray, with 
the Director of the Brockville Mental Hospital last 
year? 

THE CHAIRMAN: He was a civil servant, 
wasn't he? 

RG GREATHED: No comparison. 

MR. FARRELL: I think he really appeared 
voluntarily. They asked nim to come and he came. 
For a while I think there was some talk of what they 
would do if he did not come, but I think it ended up 
that he did come on his own. 

MR. ANDERSON: I think I can answer the 
question at the federal level, Mr. Chairman. L 
really would not know whether constitutionally the 
same principle would apply provincially. At the 
federal level a lot of us during the unification of 
the armed forces had to know the answer to this 
question: If they command your presence, is it a 
Sent performance? The answer is " 
the federal level it is; and if the federal 
committee says they want you to appear, you are 
obliged to appear. As an aside to that, your 
Minister, however if you are an official, can tell 
you what you may or may not say. That is another 
question. 

THE CHAIRMAN: You would be asked to be 
there as a member of the armed forces, though. 

MR. ANDERSON: I think I am answering 


the question in general.’ 
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THE CHAIRMAN: I see. 

PROFESSOR CREIGHTON: Any citizens. 

MR. ANDERSON: That we were advised that 
any citizen they asked for, had a constitutional 
obligation, a legal obligation, I guess, to attend. 

PROFESSOR FOX: That is correct. 

Mr. Chairman, I am not familiar with the provincial 
scene, though I should think it would be the same; 
but the terms of reference which are given to most 
committees when they are set up by the House of 
Commons, is that they are given power to summon 
witnesses, call for papers, etc., and therefore 
anyone can be obliged to go forward. 

MR. STEVENSON: Mr. .Chairman,.. we can 
confirm this over the lunch hour. 

THE CHAIRMAN: We will, but is there an 
equivalent of the Fifth Amendment here? 

PROFESSOR FOX: Well, you do not have 
to talk, but you have to appear, I guess. 

MR. GREATHED: Part of the silent 
majority! 

THE CHAIRMAN: I am just very interested, 
in these days of civil rights, by what right a 
group of elected people would be able to summon an 
individual. 

PROFESSOR FOX: This has been, as far as 
I am aware, the traditional power of Parliament. 

PROFESSOR CREIGHTON: It_is the 


traditional power of Parliament. 
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PROFESSOR FOX: To require the appearance 
of people before it. 

THE CHAIRMAN: I would think it was a 
very bad practice myself. 

PROFESSOR MEISEL: Surely the powers are 
merely to summon individuals. I cannot recall a 
Single instance where a federal or provincial 
legislative committee invited another committee to 
present ieeBih. I think they can ask for Mr. Jones 
and Mr. Smith to come, but they do not have the 
power to summon committees as committees. 

PROFESSOR LEDERMAN: 1 WOWld NOt Chink so. 

THE CHAIRMAN: I think the committee 
thing is a different question, but we will find out 
what the practice is in Ontario. Again, one cannot 
anticipate what the likelihood is,although I would 
be surprised if they do not issue invitations to 
certain members of the Committee on certain subjects 
to abpean, How one conducts oneself then and whether 
one acquires chronic laryngitis or in fact wishes 
to speak freely, I do not know. Presumably that 
is up to the individual. 

MR. FARRELL: At the time of the Brockville 
nav ver “last year, Mr Chairman, I do Hot’ think 
anybody was too certain of how they would summon 
somebody who did not want to appear, but I think the 
idea was that they would have to go to the Speaker. 
As somebody pointed out, one of the powers of the 


Legislature is to summon somebody if they want, and 
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I think that is what they decided would have to be 
done. They might have clarified it more since then. 
THE CHAIRMAN: It was certainly confusing. 

MR. FARRELL: It is usually a problem of 
trying to keep people away when some matter is 
coming up. Everybody wants to appear before the 

Standing Committee and air’ their views, and we 
usually do not have much of a problem. 

THE CHAIRMAN: We will advise you further 
Onuthidss one, Are there any other questions on 
Item 5? 

Item 6, in many respects, I believe we 
strayed into this item and had considerable 
discussion on it already, although I think I 
perhaps closed off the discussion at a stage when 
Paul Fox might have had a contribution he wished to 
make . 

PROFESSOR FOX: L.do net:know, Mr. 
Chairman, whether you want to spend very long on it. 
I think many of the points that were made this 
morning were the ones we would discuss if we were 
to go on very far. Do you want to? 

THE CHAIRMAN: Not unless there.is 
any feeling otherwise. My own feeling was we 
really had a thorough discussion and it was probably 
as far as we could go. 

PROFESSOR FOX: If I may sum up my 
contribution by saying that I would range myself 


on the side of Bill Lederman and Ed Greathed in 
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what was said; that is, 1 am more optimistic than 
you yourself seem to be, and that I think the period 
we are"in is still’ a ‘period of education. I was 
Struck by this when I spent the summer last year 

in Victoria, for instance, that there is a danger 
that we see national problems only from our own 
experience; and because we have been working on 
this problem for some years we think that everyone 
else in the country has reached the same stage of 
advancement or progress in their thinking and 
knowledge etc., that we have, and this is just not 
true. It is still news to a lot of people in 
Canada. 

The fact that two legislative bodies have 
established committees which I think are going to 
be interested in exploring many of these questions, 
is an indication of how far some areas, even within 
Ontario, for example, have lagged behind. There 
has not been a forum for the discussion of these 
matters in the Legislaturesin Ontario or Ottawa; 
and you may suddenly find a renewed interest in 
these legislative bodies, and also in the press 
taking up the debates there, in the general subject. 

So I really want to point out that there 
is a discrepancy amongst areas within areas, and 
that. secondly, I think we should be more “encouraged 
than you seem to feel we should be by events to 
date. 


MR. STEVENSON: Mr. Chairman, I might 
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add one point too, that is that I was very 

Surprised that in the earlier discussions the word 
"Quebec" was not mentioned once; and it is quite 
obvious, I think, that the Confederation of Tomorrow 
Conference and a good deal of the whole discussion 
about constitutional change has been not exclusively 
but certainly largely occasioned as a result of 
problems in Quebec, discussions there, and the 

whole question of Quebec's relations with the rest 
of the country. 

This. is.not,,sometbing,.of ,cournse,;pthat is 
going to go away. To,quite an extent, of course, 
it has become in Quebec an internal issue. 

One of the reasons for the Confederation 
of Tomorrow Conference, in addition to the ones you 
cited, was, of course, an attempt to provide an 
outlet for the great debate that was going on within 
Quebec that had not been joined elsewhere at all. 
Obviously since then, as Paul Fox said, it has been 
a gradual up and down movement of the awaxening of 
eens interest in the discussion of the goals and 
specifics in the rest of the country. Leeann 
certainly see the impetus from Quebec at perhaps 
any time in the next two or three years arousing a 
kind of very specific interest across the rest of 
the country in creating the urgency that probably 
was felt two or three years ago and which is not 
perhaps felt now. 


PROFESSOR CONWAY: Is there a committee 
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such as ours in any other province? 

MR. STEVENSON: No. 

THE CHAIRMAN: Alberta has established 
some group of advisers. 

MR. GREATHED: They have sought some 
assistance from people in the universities, but it 
has been of a very informal and ad hoc character. 

df think members of this Committee will 
recall that at least a year ago Tom Symons reported 
to us that he had had some feelers put out Dy 
someone in the Government of Alberta that they 
were considering a committee of this kind, but I 
do not think it came to anything more than that. 
Alberta certainly has not set up anything as 
formal as this Committee, nor any outside group 
that meets nearly as regularly. 

MR. STEVENSON: Similarly in Nova Scotia, 
but an informal group. 

MR. GREATHED: Even more informal than 
Alberta. 

PROFESSOR CONWAY: How many copies of 
Volume 1 went out to the western provinces? is 
there any policy about sending it to legislatures? 

MR. GREATHED: I. could not answer that 
question. The policy that we followed was that 
we distributed copies to libraries across Canada. 
I do not know that copies were distributed to the 
legislatures. 


MR. POSEN: The Premiers got them, and 
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the delegates that came to the Confederation of 
Tomorrow Conference received copies. 

THE CHAIRMAN: Perhaps we might consider 
Sending the two copies to each legislature in 
Canada. 

PROFESSOR CONWAY: Feenink*’that 1s a very 
good idea. 

PROFESSOR FOX: May I put in one thing 
for information? Mentioning Alberta reminds me, 
as an indication of the continuing interest or the 
degree to which some parts of the country are 
getting interested in the question, that the 
University of Lethbridge is having a symposium in 
May on the topic of, I think, "United Canada?". 

MR. GREATHED: "One Prairie Province". 

PROFESSOR FOX: Prairie union, but also 
there is some suggestion this will involve discussion 
of constitutional matters, and this is another 
indication of the degree to which this has been 
gone into. 

PROFESSOR CONWAY: When is this being 
held? 

PROFESSOR FOX: May," Vs. Leo not? 

MR. GREATHED: May 1lOth to 13th. 

PROFESSOR CREIGHTON: What is the subject 
of the conference? 

THE CHAIRMAN: "One Prairie Province". 

MR. GREATHED: "A Question for Canada’. 


THE CHAIRMAN: Paul, just-to elarity 
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one point about my own position, I think there are 
really two sidesto it. I do not regard the future 

of the constitutional review pessimistically; indeed, 
I think it will go on and will continue to make 
progress. The only distinction I was making was 

that I did not feel it would perhaps be as 

dominant at the centre stage as it had been. 

You raised the point about the legislative 
committees and so on which may bring it back there, 
but I certainly do not feel either pessimistic or 
discouraged about the work, quite the contrary. Ht 
think the work is moving on in a very strong way as 
far as the support is concerned. 

That may well be, I think, a good lead 
into Item 7, which was to have a brief discussion 
on optional approaches to the constitutional review 
process. One should always consider from time to 
time, if there are difficulties about the process, 
whether it is the objective that is at fault or 
the process and means of reaching it. From time 
to time, the first ministers have raised questions 
about whether we were going at the thing the right 
Way, and this came up again during the last 
conferences this ear ain 

Briefly, the method so far has been, as 
you know, that first of all each province was 
invited to submit a number of propositions on the 
general theme of confederation and on particular 


areas within it. Our government, for example, 
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Submitted, I guess, about fifty. 

MR. GREATHED: Forty 

THE CHAIRMAN: Forty or so propositions 
which were discussed in this Committee and approved 
by the government to go forward through the 
Continuing Committee of Officials. 

The other aspect has been the preparation 
of position papers by the different governments. 
These have tended to be put into the officials' 
discussion, having the imprint of government support 
behind them, so that they have tended to lead to a 
kind of confrontation there. 

We have argued, from the beginning, that 
the preferable approach would be for officials to 
come and contribute towards the collective 
establishment of all the issues that are involved 
in any area, the pros and cons of different options, 
advantages and disadvantages of different approaches, 
and SO on -- trying to get all the raw material 
assembled; then to use that for-the process of 
eat ve education, tence it back, discuss it with 
your own ministers, and perhaps lead everyone in 
the direction of some kind of a consensus. 

Up to now the committees have tended to 
be confrontations where one is presented with one 
set of views and is invited to rien to them ana 
30 Jon’ In our view, this has tended to have not 
only a delaying effect on the real progress, but 


also had the unfortunate by-product of introducing 
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more tension into the air than is sometimes 
necessary. 

On Monday and Tuesday one of the items 
in the Continuing Committee of Officials agenda is 
the approach, and this is because at the last 
constitutional review several of the prime ministers 
Suggested that we should be looking very carefully 
at whether we were going at the thing in the right 
way. 

We have not much more to offer from the 
poder we had been taking all along, and I am not 
Sure what the outcome of the meetings on Monday and 
Tuesday will be; but I put this on the agenda 
because I thought that those of you in this 
Committee who have been observing these activities 
one step removed, might possibly have some view on 
the methodology, on the question of whether the 
methodology is hurting or hindering the pursuit of 
objectives. 

PROFESSOR BRADY: Mr. Chairman, aside from 
the conferences of the Continuing Committee of 
Officials, you have these ministerial committees 
which include civil servants and ministers, I gather. 
I thought that that was a very good device, probably 
the best device actually. 

We in this Advisory Committee do not know 
very much about what they have done, and I would 
like to ask how the work of these committees appear 


to you and the secretariat here. 
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I think one desirable thing is to get 
ministers in different governments involved, not 
merely prime ministers; because it would be 
difficult to make progress in a constitutional 
review or constitutional change without having 
many individuals in governments interested in doing 
something or seeing something done. The 
ministerial committee, it seems to me, would 
contribute to that end. I assume these 
ministerial committees are continuing and working 
reasonably well. Are they? Would you like to 
explainitos us. 

THE CHAIRMAN:. Again, I would refer this 
to Mr. Stevenson and Mr. Greathed, except to point 
out that some of these committees had indeed got 
into some very hard and firm examination of 
subjects. For example, on Item 8, which is the 
central and substantive item of our agenda today, 
the proposals on the judicial structure of Canada 
and proposals on the Senate: this, -P@beliéve, Ed; 
is the work in fact related to those particular 
ministerial committees, which is becoming very 
firm and very hard stuff in the input. Do you 
want to add anything there, Ed. 

MR. GREATHED: I just make one 
preliminary observation, Mr. Chairman. Ithink in 
this whole discussion of the way we are going about 
the constitutional review, there are really two 


separate questions. The one that I tnink was 
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concerning the prime ministers most was just the 
physical frequency of meetings, the difficulties 

of getting together, and whether there was not in 
fact some more convenient way and better mechanical 
way of conducting this process, without physically 
forcing prime ministers or premiers from all across 
the country to come together and discuss these 
various matters. 

I think that at one point in the February 
1969 conference, Premier Campbell made the suggestion: 
4Whyenot elosed circuit TrV.? We could all sit in 
our offices and talk about this”. There have been 
various suggestions along this line, so we are 
looking at this aspect of it. 

The other aspect and the other problem is, 
of course, the whole question of how you go about 
the constitutional review, and what is the best 
way to facilitate progress within the review. u 
think it is safe to say that basically two major 
approaches have emerged. One has been the approach 
of the Government of Canada which has said that it 
is most necessary, particularly in the distribution 
of powers, to analyse each power, power by power, to 
have an extensive analysis of the individual 
problems associated with that power, and come up 
with some recommendations. They have done this 
now in three areas, in the spending power, taxing 
powers and income security and social services; 


and on each occasion, of course, they have produced 
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one of their red, black and white booklets as the 
result of this research and analysis. This is one 
Way, ol ,doing..it, there _is.no. question. about it. 

The other way -- and I think it is safe 
to say it is the way that has been proposed by the 
Government of Quebec -- has been, in a sense, to 
lay out all your cards on the table (rather like 
the Quebec working document of July 1968) and give 
them a map of your general feelings and preferences 
and so on about this whole question. Then you can 
get down to the details of the areas of agreement 
and disagreement. In this way, as Quebec argues, 
the areas of disagreement and agreement become 
much clearer. 

This is where I think we stand now in 
this particular debate, Mr... Chairman. Peeb nik ok 
is now preoccupying and concerning those of us at 
the officials' level and also at the ministerial 
level, just which approach we should use, or whether 
there is indeed another approach. Tadhs, 28 .rea] ly 
why we would like to get the feelings and 
opinions of the members today, I think, which would 
facilitate the progress of the review. 

Quite clearly, I think, the approach of 
analysing distribution of powers, power by power, is 
a very long one and one of which we shall not see 
the end for a goodly time, particularly as we get 
into perhaps more difficult subjects than we have 


already explored. 
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There may be some merit, some advantage -- 
I think the Committee's opinion here would be. 
helpful -- to the Quebec suggestion that you do lay 
out a map of your intentions, your preferences and 
SO on, and once everybody has done that then you 
see where the real areas of disagreement lie. 

In rather specific answer to what Dr. Brady 
has said and Mr. Chairman has mentioned, I think 
that papers which are produced here, the work which 
is going on here, is a direct consequence of the 
very active sequence of meetings at the official 
level, at ministerial level, at the prime 
ministerial level. Every time I listen to comments 
about the constitutional review process slowing up); 
that is certainly not the impression that my 
family or, indeed, the families of any civil 
servants around this table, have in the last year or 
SO. I think the activity is considerable and it is, 
as the Chairman has indicated, getting much tougher 
because we are talking about very specific issues. 
So that anything that we have put forward for your 
consideration and so on, is almost inevitably a 
direct consequence of some ongoing activity in the 
constitutional review. 

PROFESSOR FOX: Mr en Gaaiemawasl think that 
Professor Don Smiley suggested an alternative in a 
paper that he delivered at a conference in Niagara 
Falis.in the.falt. I was not present at that 


meeting, and I did not have the opportunity to 
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read the paper. I do not know whether anybody here 
wae anc’ Wiener to ws Uselul Or NOL, DUG af at 18 
desirable maybe somebody could make comments on 
that. Were you present, Dr. Brady? 

DR. BRADY: Yes", 1 actually was. I was 
not quite clear as to what Don Smiley was 
recommending as an alternative effective way of 
proceeding. I have not seen the paper since it 
Was delivered theré, So that I would not like to 
comment on the argument at this juncture off the 
COLL. 

PROFESSOR MEISEL: It seems to me that 
the process is going on at several levels, and that 
what one really sees is that there are political 
solutions being sought with the first ministers’ 
meeting and the other ministers. there are all 
sorts of efforts being made at the level of 
officials, and thereis a certain amount being done 
in terms of public opinion being educated and 
forming on some of these issues. 

I think the only thing one can really do 
is to say that we are not doing enough, say, at 
Une puplic opinion level’, or'not enough at the 
rever or tie politicians, or too much So, and we 
should be putting emphasis somewhere else. 

I certainly do not feel competent to 
make judgment on this. 1 think it might well be 
useful if some of the people who had been very 


closely connected with this would sit down for an 
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hour and perhaps write out a kind of assessment of 
these various levels, and see whether maybe 
unwittingly one has drifted too much into one 
direction and is neglecting certain other things, 
or one is wasting time by putting too much effort 
into, say, officials pursuing certain things. 

My outside impression isethatrythe: thing 
is going better than I would have thought possible, 
and that if.there is not a colossal amount of waste 
we should pat ourselves on the back and say that we 
are really doing suo better than we have any right 
to expect, and that it is going to be a very long 
time. 

MR. GREATHED: t thinkiwwohm, iin 
commenting on what you have said, naturally those 
of us involved in this probably excessively dwell 
omithe subject all the time, because you are very 
concerned about the process and to make sure that 
progress is being made, and that the governments 
indeed are satisfied with what is going on. 

I think that the establishment of these 
legislative committees, particularly the Joint 
Parliamentary Committee, is an indication that 
certainly in the mind of the Prime Minister of 
Canada (which he expressed on January 26th in the 
House) that he did want to widen the debate, he 
did want to take it out a little more, as Paul Fox 
was saying earlier on, and that he did want more 


parts of the country to be more actively involved. 
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That committee very specifically, despite George 
Bains humorous imagery about it, is going to be. 
travelling across this country and, I think, much in 
the way of the B & B Commission intends to hold 
public hearings and to invite people to make comments 
on this whole activity that really at a governmental 
level has been very intensely going on for the last 
two and a half years. 

THE CHAIRMAN: I must say I agree that 
there really has been a tremendous amount of basic 
work done. Sometimes I think we lose sight of a 
couple of things. First of all, it took nine years 
from the word "go" to put aman on the moon, and that 
was a considerable technical achievement but it was 
a single-minded achievement. We are talking here 
about a very complex human and political kind of 
thing. 

Also, I think we should remember that 
there is a relatively small body of people who are. 
engaged.in a number of things at once. We have a 
great many national debates going on -- the debate 
on taxation, the White Paper on tax reform, debates 
on Canada's role in other things. Everything is 
really up in the air, and an awful lot is going on 
in the country at this time of a fundamental 
nature. 

When one looks back over the period 
between February 1968 and the present time, whicn 


is just overtwo years, I think that an awful lot 
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of the people who are involved in this process and 
will be involved in the decision-making, have come 
a very long way in coming to grips with the issues 
and the mechanics. As. you say, with the 
Parliamentary Committee going about, this should 
broaden even further. 

We are trying to analyse this. After 
the last meeting we were asked by the Prime 
Minister to prepare some assessment for him on the 
Whole review process, and perhaps to discuss some 
options, and we would appreciate any advice that 
members of the Committee may have to offer on this. 
We shall be working on it ourselves, and we may 
have some more ideas after the first of the week 
when we see how discussions go at our meeting of 
officials on Monday and Tuesday. 

PROFESSOR FOX: May I just put in one 
illustration that comes to mind now that you are 
talking. I was struck, in watching the 
federal-provincial conference in December 1969, 
by the fact that some members of the various 
governmental delegations were so much more advanced 
in their thinking than others. It was perfectly 
apparent that some who had been lagging behind in 
the initial phases, some of the western provinces -- 
Saskatchewan, Alberta -- had advanced considerably 
and were now discussing problems at a much more 
educated or informed level. I was struck by 


this because when the Manitoba people came forward 
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to present their views, apart from the Premier who, 
I thought, had a reasonable grasp although he 
missed a couple of times on very fundamental things; 
the ministers who spoke, I thought, were not nearly 
so well equipped, and they obviously had not been 
brought to that level of advancement. 

I take this as an illustration of the 
problem we are talking about, that new people keep 
coming into the process, new events keep intruding 
into the process, new emphases arise with regard 
to taxation, tax structure committees and so on, 
so that you cannot expect too much. You cannot 
assume that there is one class of students 
gradually learning more and more and going on, 
because the personnel and the problems keep changing. 
I thought that was dramatically illustrated at 
Ottawa. I do not know whether others noticed. 

PROFESSOR MEISEL: At another level 
altogether, I read coming up in the train this 
morning the two papers on the Court and the Senate; 
and I was struck, as I was reading these, with 
how far we had gone from terribly vague expressions 
of philosophical concern to papers which I thought 
in some instances had really original solutions to 
some very difficult problems. There is a sort of 
disarming simplicity about these papers which I 
think you only get if you have sweated through 
years of putting up proposals, having them shot 


down and finding what seems to be very kind of 
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medium-range solutions but solutions which may very 
well be acceptable to the other people who are 
involved in the process. I think the fact that we 
have been able to concretize some of these thoughts 
to this degree is, at the other level, an enormous 
success. I do not know how anybody who knows 
something about politics, as all of the prime 
ministers obviously do, can expect anything much 
better. 

THE CHAIRMAN: John, the rate of change 
and, a6 Paul says, the change ‘of personnel, is very 
important here, particularly where the provinces 
are concerned. To give you an illustration of 
something that is quite dramatic, at the last 
federal-provincial conference, the discussion was 
on the Canada Water Act, and because of the long 
history of our Water Resources Commission here and 
the very active work at the moment in pollution 
and so on, a good deal of analysis had been done 
on the implications of that Act; and our minister 
responsible pointed out the extent to which this 
very quickly led into water management, very 
quickly led into problems of resource management, 
very quickly could affect the location of 
industry, and local decisions on a whole host of 
things. Up to that point, there had been a 
fairly general acquiesence around the table, and 
suddenly it was terribly interesting to watch as 


the premier of Nova Scotia suddenly said: "Do 
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you mean this could really in effect take us right 
back into the interior of Nova Scotia?", and the 
premier of Manitoba said: "You mean this could 
affect the whole location of hydro developments in 
Northern Manitoba?". Suddenly people kept springing 
up almost as if someone had pushed the button and 
they had come to life on this issue, and the whole 
nature of the discussion changed very quickly. 
So this isa function. of the’change “in “people vand 
the rate of change and, again, it is not, I do not 
think, a discouraging thing at all. 

Perhaps that brings us to Item 8. We 
have circulated the first two earlier and the last, 
depending on the vagaries of the mail service or 
your own movements more recently, and we did want 
to get down to some examination of these questions. 

Ed, these have been out at some stage 
earlier, because we have received some comments 
back, have we not? 

MR. GREATHED: Yes, we have received some, 
Mr. Chairman. a might say, has everyone got copies? 

PROFESSOR CONWAY: I haven't got the 
third. 

MR. GREATHED: The third was mailed out 
on March 18th, I believe, just on Wednesday, that 
is the analysis “or the Burris” report. 

PROFESSOR LEDERMAN: ido Seu Neve “one 
third one either. Thank you. 


MR. GREATHED: If our relatively local 
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members just got it, then I am afraid --- 

PROFESSOR MEISEL: Well, the metropolis 
Bot ity 

MR. GREATHED: Ted McWhinney told me 
he had not got any of them yesterday, but that is 
understandable. 

THE CHAIRMAN: ihe first 28) "Thesvarie a1 
Structure of Canada". 

MR. GREATHED: I might just say about this, 
Mr. Chairman, on this particular paper on the 
judicial structure of Canada, as I mentioned to the 
members in my note of March 13th, members did look 
at a much earlier draft of this paper and in the 
Subsequent period what has happened has been that 
the ministerial representatives from the eleven 
governments of Canada have met on two occasions, 
last May and last November, and are likely to meet 
again in the spring to discuss this question. 
Therefore this paper in some of its contents 
reflects that discussion. It also reflects a 
fair bit of internal discussion that we have had 
within the Government of Ontario. 

I think we would now like to feel that we 
lare close to the point -- and I think two ministers, 
that is the Minister of Justice, Mr. Wishart, and 
the Minister of Mines, Mr. Lawrence, who are 
Ontario's two representatives on the Committee of 
Ministers on the judiciary -- I think they too 


would like to feel that this paper is fairly close 
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to being formally submitted into the constitutional 
review process. When. 1 say "fairly close",: I am 
not trying to anticipate any contents of the 
discussion this afternoon; indeed, we welcome any 
comments you have on this particular paper. Ag 
just thought it might be helpful if I described the 
background of this. 

THE CHAIRMAN: What is the timing of that? 
Is that committee scheduled to meet again soon? 

They were seeking something by a certain date. 

MR. GREATHED: That ids correct. Phe 
Secretariat of the Constitutional Conference has 
really been after us for some time now, as the result 
of the conclusions of the November meeting of the 
Committee of Ministers in which they said: '"We 
have had a general discussion of the issues. In 
the interim each of the governments will submit its 
ideas in whatever form they choose to submit them. 
The Secretariat will attempt to collate these ideas, 
to identify the prime areas of agreement and 
disagreement". Then they will lay before the 
ministers, I would hope in as crisp a fashion as 
possible, the major areas of decision. The 
ministers will then have to resolve these questions 
as best they can, and one would hope that as the 
result of their spring meeting (which has not yet 
been confirmed or set up) they could then give a 
report in some substance to the prime ministers 


when the prime ministers meet in the fall. M: 
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think that is the kind of agenda that certainly 
the prime ministers are expecting. Therefore we 
are somewhat under the gun, if I may use the 
expression, to produce for the committee of 
ministers on the judiciary, and they in turn to 
produce for the prime ministers. 

PROFESSOR FOX: May I make a suggestion 
in dealing with these papers, Mr. Chairman. I am 
Sure that most of us who have read them have, in 
typically academic fashion, made editorial 
corrections and Suggestions, and maybe it would save 
time if we avoid discussing those minor literary 
changes, but just give you our copies and raise 
only matters of substance. 

THE CHAIRMAN: Very good. 

PROFESSOR BRADY: I do not know, Mr. 
Chairman, how you wish us to proceed on these 
papers; whether you wish members of the Committee 
to speak on points état strike them or to follow 
any definite order. ‘tr vue. former, I would like 
to comment on one thing. I think the paper is 
interesting, and I agree with John Meisel it is a 
more sophisticated discussion of the subject than 
we have had before; but there is one item that 
seems rather doupeToa eihev ah’ I would like to 
raise it. It is Item 4, "Regional Character of 
the Court": 

"The constitution should recognize 


"the regional character of the court" 
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Lafeet doubtrul about, that, spelling our 
in a document on the judiciary or on the Supreme 
Court, its regional composition. I feel doubtful 
about it because if you make that explicit, it is 
likely to open the judges to some pressure from 
their respective regions that they are supposed to 
represent. If you left the matter in convention 
only, I think the pressure would be less or 
certainly would be less direct. 

Surely a member of the Supreme Court must 
be above not only regional attachments (except in 
the special case of Quebec which has been recognized, 
of course, in the past) but appear to. The law 
the judges are concerned with interpreting is 
Canadian law; it is not British Columbia law or 
Nova Scotia law or so on. No provision about 
regional representation should suggest anything like 
a regional approach. Yet I think if you have 
regional representation spelled out, you are apt 
to imply that. The judges may not so interpret 
it, but one is pretty sure that interested 
politicians, or politicians involved in a possible 
Aen erb of the Court, will remember it. 

I think the regional nomination commissions 
are eminently useful and will help to ensure that 
no distinguished lawyer from the region is likely 
to be overlooked. I think that is some 
guarantee and the only kind of guarantee that 


personally I think is tenable with respect to 
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the regional character of the Court. 

That is a point that strikes me. I am 
not sure what my legal colleagues, Mr. Lederman, 
for example, think about this; whether he sees. 16 
in any such light or sees it very differently. 

MR. GREATHED: Your -concern, as I 
understand it, is with the implication this might 
leave, rather than the effect it might have. 

PROFESSOR BRADY: Yes. 

PROFESSOR MEISEL: You are worried 
primarily about the principle of the regional 
court being explicitly stated; you do not mind at 
all the appointing formula in fact encouraging or 
ensuring this kind of regional character? 

PROFESSOR BRADY:In Which they are 
appointed from different parts of Canada, provided 
they are eminently competent men, first-rate men 
to be appointed to the Supreme Court -- no, I think 
that is very desirable; but the spelling out, as it 
were, in, Say, a constitution that ‘the Supreme 
Court ought to be composed of men who represent 
regions, is not what I assume is really implied. 

I would doubt the wisdom of that. 

PROFESSOR LEDERMAN: I do not often find 
myself differing from Dr. Brady, Mr. Chairman, 
but I think possibly there is a difference in 
emphasis between us here. This reflects what I 
said in-my article on the reform of the Supreme 


Court. 
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In the first place, I was motivated to 
Some extent by the conviction that the conventional 
quotas were so firm anyway that you might as well 
State them. 

PROFESSOR BRADY: Are tney tantamount to 
a written clause, as it were, in the instrument that 
creates the Court, explicitly saying that 
representation must be regional? 

PROFESSOR LEDERMAN: You have had that 
With Quebec. 

PROFESSOR BRADY: Yes; 1 realize that. 

PROFESSOR LEDERMAN: So as a matter of 
evidence the thing to do is to look at the conduct 
of the Quebec judges. Have they behaved as 
delegates of the Province of Quebec? I think all 
the evidence that I know of is that they have not. 
I think Peter Russell's findings would tend in this 
direction. Also, although I cannot name this 
person, I speak of a very highly placed person who 
for his own purposes made an analysis of Supreme 
Court cases over many years, to determine whether 
the Civil Code of the Province of Quebec had been 
distorted by Supreme Court interpretation, in spite 
of the Quebec representation. This°is a related 
bit of evidence. He could not find any voting 
pattern whereby French or English judges were lined 
up against one another on points on the Civil Code 
where you have a mixed panel of Quebec judges and 


common law judges sitting on it. 
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So abil tean say is.that .1 «think the 
evidence, in the one case where we have it, is 
that the explicit regionalism has not had Ciws 
result -~ and if you were ever going to get it from 
regional quotas you would get it there because you 
have got the additional push of the different legal 
system and French culture. If there is any place 
where there is a push for it, that is where you 
would surely see it. 

My argument for explicit recognition of 
this sort of inevitable regionalism went this way, 
that the whole background of dhe judges is very 
important and what is technically known as judicial 
notice, that is, you do not have to prove that the 
sun rises every morning, and this kind oF thine. 

Lr ‘Court. There is a whole vast background of 
knowledge of your society that is. taken.for granted, 
and in a country as diverse as Canada it seems to me 
it is for this reason we not only find that inevitably 
we have quotas and they have been there by 

political necessity in the conventions all along, 
but there is virtue in it because you want to be 
sure that there is a judge from british Columbia 

on the Bench all the time since in a case SS ie 
from British Columbia he will soon educate his 

other judges on what the Canada Water Act, for 
example, means in British Columbia, and this kind 

of thing. It is an assurance that in a country 


that does have regions, where there are great 
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diversities, you have collectively in the Court a 
total background. This is the case for 
regionalization, not any delegation. 

I’ think you have to trust to two things: 
the professional traditions of the lawyers who rise 
above regionalism, and also the terms on which they 
hold office. A particular judge may have been 
appointed at a particular time because he happened 
to be the resident of the region where the vacancy 
Occurred; but once he is there, he is there for 
Pew or utd ne 4s seventy-five, which is the vital 
difference from an electoral quota; and there are 
regional implications about the issues before the 
Court where he can inform his brother judges and 
they can inform him about their régions. Their 
life tenure, their secure tenure in the professional 
positions, if these things will not carry them above 
regionalism and other forms of prejudice, you are 
lost anyway. 

PROFESSOR MEISEL: I also find myself 
in the almost unique position of disagreeing with 
Professor Brady. It seems to me that an issue 
here is not so much whether this regional appointment 
Will lead to prejudiced judges, but the fact that 
Stating the principle, as we do here under point 4, 
would focus on something which would then lead 
judges to think that they are expected to be in 
Some way regional spokesmen, but I do not think this 


would happen. 
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I have some other qualms about stating 
this regional thing, which may not be too serious, 
but I tnink I should mention them. Die risspan lss, 
that there is a lot of talk these days of people 
like Professor Creighton's friend, Mel Watkins, 
who is today cited in the Globe as being a fellow- 
traveller of Professor Creighton's. (Laughter) 
There is a genuine concern, I think, among 
historians of ideas and social analysts about the 
possibility that our quite natural preoccupation 
with regions in Canada has deflected our attention 
from some other cleavages which are equally 
important. I co not want to start a long 
philosophical discussion of this, although I would 
be happy to do so at some other time, but I would 
like to point to the implications of this for the 
appointment procedure. 

What I am getting at is this. There 
are cleavages other than regional cleavages, such 
as class cleavages, generation cleavages, which 
are very important in the kind of atmosphere in 
which judges make decisions. iy thank that in 
explicitly appointing to the regional cleavages 
and not relating to any others, you are in a sense 
encouraging the critics of the system to say: 

"The whole system is. loaded against the expression, 
say, of theipdoriversus) the rith'!s thisiikind of 
cleavage. I think if you do not specify 


regional representation, although you provide for 
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it in the appointment provisions, you obtain the 
Same results, but you do not really set up for 
criticism a particular principle which perhaps is 
of greater importance during certain periods: of our 
history and less important at other times of our 
history; and since, if we make this constitutional 
change now, I presume it is going to last for some 
time, I think we should take a fairly long-term 
point of view. 
| If I may carry this a step further, on 

page ll where we do talk about the way in which 
lists of judges may be prepared by some of these 
regional bodies, I would at the bottom of the page 
add to the Ontario example listed, for instance, 
possibly a group such as law teachers. In other 
words, I think that to offset some of the biases 
that the senior legal profession develops for tnis 
kind of work it does, it might well be useful to 
have some law professors. I would hardly dare 
Suggest this, but it may even be possible perhaps 
to consult law students. 

MR. CALLAGHAN: My, my! 

PROFESSOR MEISEL: I do not want to get 
into the details. 

PROFESSOR BRADY: It is a fashionable 
idea. 

PROFESSOR MEISEL: I do not know that it 
is a very good idea in some areas, but I think in 


some cases. What I am trying to suggest is that 
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before we fall back on aa ae Old groups which cne 
consults, such as the Bar, Law Society of Upper 
Canada, I think it might well be useful to consider 
whether there are other bodies (perhaps more 
respectable than the students) who should be 
consulted in some way and who may have some 

different biases to bring than the groups listed 
nere. Law teachers strike me as a possible group, 
for example. 

THE CHAIRMAN: John, I was wondering how 
you could possibly disagree with Professor Brady 
while wearing that St. Patrick's day button! 

PROFESSOR LEDERMAN: Mr. .Chairman son 
that point, I hints Professor\)Meisel.has:his»finger 
on the answer to this question, and I was going to 
make this ‘point.too. You have got a purely legal, 
purely official nominating commission nere; and 
what has been proposed here is really a well known 
technique in the United States. As you know, I am 
no uncritical advocate of following the American 
example, but thereare some good things there that 
we ougkt to look at, and this is the so-called 
Missouri plan. 

The Executive Director of the American 
Judicature Society, speaking to the Association of 
Canadian Law Teachers in 1966, said this, and he is 
talking about political appointment in the United 
States by Governors and by the national President, 


and the whole federal judiciary, of course, is 
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appointed, subject to Senate ratification. He 

says: 
"A sincere effort has been made over the 
"past fifteen or more years in the 
"American Bar Association to make available 
"the professional opinion of knowledgeable 
"lawyers on the. qualifications of 
"candidates and to urge the appointment 
"only of those who meet its standards. 
"A great deal of good has been done on 
"this by a very devoted and dedicated 
"ABA committee, and I think there is no 
"doubt that the federal judiciary today 
"is of substantially higher quality than 
"it would have been if the committee had 
"not been at work. It is not, however, 
"a complete or fully satisfactory answer 
"to the problem, for several reasons. 
"he judgment of the lawyers is not 
"infallible, and their weakness is to 
"place too great a value on legal 
"proficiency, to favour what we speak of 
"as the lawyers' lawyer. The bar 
"committee has never affirmatively 
"submitted names --- " 

This is the American Bar Committee -- 
"=<— but has limited itself to passing 
"on names submitted to it, and this is 


"undoubtedly right, for it would be too 
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"much power to put in the nands of a 
"non-governmental agency if the Bar 
"were given the job of nominating the 
"Judges. In fact, some people feel 
"that the present situation is going too 
"far --- " 

and so on. 
"Albert Kales' answer to this was the 
"Judicial nominating commission -- the 
"real heart of the merit plan. Mwai ad 
"take just a minute to list briefly the 
"important features of the nominating 
"commission as envisioned by Kales and 
"as actually adopted in a dozen or more 
"of the States. 
Mere i159is a nominating rather than a 
"confirming body, rendering affirmative 
"assistance in going out and finding 
"the right man rather than passively 
"approving or disapproving of names 
"submitted to it. 
"oar l It’ contains’ lawyer members, in: order 
"that the vitally important viewpoint of 
"the Bar may have a voice in evaluating 
"and choosing the nominees. 
M30 ORT contains at Least: one yj udgeqn in 
"order that the interests of the bench 
"4tself may find appropriate expression. 


"Hh, It contains laymen, in order that 
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"technical legal questions may be 

"kept in proper proportion to the equally 

"or more important considerations of 

"general education, integrity and 

"sensitivity to human problems" 

+g6n,.Ghe, rest ds..wtechnical: 

"The commission itself does not make the 

"precise and final choice, but only 

"makes a preliminary selection, leaving 

"it to the. Governor or other appointing 

"authority to make the final selection. 

es. The Governor is required to 

"appoint from the commission's nominations, 

"and may not accept them wnen tney please 

"him and disregard them when he feels 

tiike a tinal 
Finally: 

vie + wh. the. membership off the 

"commission, politics is minimized by 

"making it either non-partisan or bi- 

"partisan, and its nominations are non- 

"nartisan, with an effort to draw on the 

"Judicial talent of both parties." 

So that there is a classic statement of 
the, Missourl., Plan. .and. it. does call. fon the 
broader membership in the nomination commission 
that Professor Meisel went into. 


--- Luncheon adjournment, 12:50 to 1:40 p.m. 
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THE CHAIRMAN: Shall we carry on with our 
paper’ On’ the judicial” stricture. I’ should report 
we have received a number of very detailed but 
helpful discussions on this paper also from Professor 
Forsey, with the general qualification that he would 
be guided by Professor Lederman and others on this, 
but he has raised some questions and we will take 
those into account in the revisions. 

PROFESSOR CREIGHTON: Can a layman make a 
remark, Mr. Chairman, altnough I hesitate to do so 
bi This Company. Others have noted with regret 
that they disagreed with Professor Brady. Li nove 
a0 ciao Uinle, Witi some SUrprise, Unat’*le-arree arith 
him. T accept his view in regretting the explicit 
recopnition Of this Trégioral representation, wut 
there 'is another point about it, that the regional 
representation is precisely indicated in numbers. 

I know of no place in the paper, although I have not 
Looked av It. “as’ carefully as otners ‘Nave , where 
provision is made for a possible change in this 
précise representation. Am “E’-°correct. in that 
assumption that there’ 1s iro place? 

P*’shoule’ think trat “Unis "ts <a very . very 
doubtful provision indeed, because the only 
apparent “Justification “or basis “forthe "precise 
“distribution as it stands is population. If there 
is: another basis, I would like to be informed of it. 
If it is population, the distribution of population 


in this country is going to change very materially, 
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it seems to me, within the next few decades, and to 
fix this for all time the way it is fixed in this 
paper, I think, would be extremely foolish and 
regrettable. 

MR. LEDERMAN: Mx. tChalrnan }.rhiwas: mot 
arguing the population basis, because none of these 
proportions reflect tne population. 

PROFESSOR CREIGHTON: What basis is it? 

I say I would like to be informed if there is another 
one. 

PROFESSOR LEDERMAN: It is the argument I 
was making about judicial notice and diversity, 
collectivity of knowledge, that is the basis. That 
is where I rest. 

PROFESSOR FOX: I think Donald is referring 
to the specific --- 

PROFESSOR CREIGHTON: The numbers. 

PROFESSOR LEDERMAN: EToyou do not pur 
some quota on it, are you contemplating a situation 
where there will be no judges from the west because 
the more eminent lawyers are in the east? 

PROFESSOR CREIGHTON: You are contemplating 
a Situation in which there may be more people out 
west who think they ought to be entitled to more 
Judges if you start admitting representation by area 
or region, 

PROFESSOR LEDERMAN: All I can say is that 
ream tlie primti von: thissasand te istand iby whatetl said: 


I tried to distinguish very carefully between this 
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Kind of quota representation and the population 
representation that you look for in a parliamentary 
body; it is not intended to be represenvative in 
that sense at all. 

Again, I point to the fact that this Lon 
as the young people say, S@LEIng Tt Tike Tey tse 
it is going to be this way anyway. 

PROFESSOR CREIGHTON: Seliinigvic gerre 1s 
now or in the future or when? 

PROFESSOR LEDERMAN: You can make that 
point about any part of the constitution. 

PROFESSOR CREIGHTON: Right. 

PROFESSOR LEDERMAN: And the answer is the 
constitution amending process. Anything you put 
in the constitution is going to be fixed and may 
require change at some future point, and the answer 
to that is: What is your constitution amending 
process? That is another question. 

MR. POSEN: This is what I was going to 
say. It is difficult in reading these papers in 
isolation because, of course, they are part of a 
whole constitutional review, and one of the Subjects 
yet to be reviewed is the amending procedure. OF 
course, when we get to that, we will have to consider 
how one would amend these sections on the youdiciary . 

PROFESSOR CREIGHTON: I think my point 
Still stands, Mr. Chairman, that this explanation 
which my colleague has offered here is not, as far 


as'I yead it,’ present in this’ paper. There is 
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no justification for the precise numbers assigned. 

PROFESSOR McIVOR: Mr. Chairman, Professor 
Lederman made some reference before lunch to a 
Selection procedure for the United States Supreme 
Court. Can anything be said concisely of the role 
of regional considerations, either constitutionally 
or informally, as a criterion of selection to other 
Supreme courts, such as in the U.S. or Australia, 
for example? 

PROFESSOR LEDERMAN: I was not thinking of 
tne selection of supreme court or federal jyudges in 
the United States. 

PROFESSOR McIVOR: No. 

PROFESSOR LEDERMAN: But the Missouri Plan 
is still used at the state court level, 

PROFESSOR MciIVOR: Yes, Justia, your 
direction, your general reference to the U.S. 

PROFESSOR LEDERMAN: A number of the new 
common law countries are using judicial commissions 
of the broader Missouri Plan type. 

PROFESSOR BRADY: There is no explicit 
assignment of members of these courts, however, to 
different regions. 

PROFESSOR McIVOR: My question was: 

Is there any explicit regional criterion in the 
appointment of Supreme pair justices in.thesUsse 
or Australia.or.elsewhere? 

PROFESSOR LEDERMAN: I think there is 


the same conventional background that there is 
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here. When Justice Brennan from New York State 
goes off, I do not think the next appointment will 
be from California, but I am not sure of the precise 
practice in the United States Supreme Court. 

Maybe Mr. Callaghan would know. 

MR. CALLAGHAN: No, I am pretty sure there 
is’ nov any practice. In Canada we have always had 
an implicit regional recognition of the area in the 
membership of the Court, but in the United States as 
fer, aS. -am aware 12v 1s. not. run that way They are 
picked on the basis of political expediency. 

PROFESSOR CREIGHTON: A different kind of 
political expediency, surely? 

MR. CALLAGHAN: Yes. i Was, JUBty Dry ins 
to Chink, I do not think they have one member 
there from the west coast. 

MRS. WILENSKY: They also have a rather 
implicit eETeehoe ana GUNnNLe GlotrivabLon ititeu- ie 
taken care of on the Court, which is implicit 
in the same manner that the regional one is 
implicit in the Canadian Supreme Court. For 
example, the Americans now have a representative 
of the blacks on the Court, 
which is Mr. Justice Marshall. That, Of course, was 
never there before, because when they appointed him 
some other group that might have been represented 
is not now represented. 

PROFESSOR CONWAY: They have always haa 


a Jewish and Catholic member, at least in modern 
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times. 
MRS. WILENSKY: Yee) Auntil now. 
PROFESSOR FOX: Your point was that 
Warren was the California representative. Now I 


Suppose the present attempt is to nominate 
Haynesworth and before that Fortis; those would be 
replacements for Warren. 

MR. CALLAGHAN: They would be. 

PROFESSOR FOX: Neither of those men was 
from California. 

MR. CALLAGHAN: Neither is the present 
one, Carswell. 

MR. POSEN: That 1s the region they are 
trying to represent, the south. 

MRS. WILENSKY: in other wordstydteds 
regional, but it is not always the chief reason 
they are looking for them in the same way as it is 
ethnic or religious, but the composition of what 
important groups they represent is still apparent. 

PROFESSOR FOX: Iwas going to say, Mr. 
Chairman, that ree are two bits of information 
that--came ‘out sof cthe Russell istudy as: L-reecall. 

I am sure he gave a breakdown historically of the 
points of domicile of the judges when they were 
appointed; and the point you are making, Bill, 
that there has been regionalism in the Courts is 
certainly confirmed by that analysis. Although 
Quebec was guaranteed three members by the statute, 


the other areas have certainly had provision for 
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their representation which has been as erreetives 
in fact, as that clause in the Act. 

Secondly, in reference to the point you 
made earlier about the fact that regionalism had 
not distorted the judges' opinions apparently, “as \£ 
recall the Russell study it said the only difference 
really that could be discerned in the voting 
decisional record of the judges from Quebec revolved 
around civil rights cases but not around certainly 
Quebec issues or even Civil Code cases. 

PROFESSOR LEDERMAN: Then he found out 
that the common law judges on the Supreme Court 
were really in sympathy with the new wave in Quebec. 

PROFESSOR FOX: Yes, 

PROFESSOR LEDERMAN: And that the new 
quiet revolutionists of Quebec were turning to the 
Supreme Court of Canada because that is where they 
were finding sympathetic interpretation. 

The private survey I quoted earlier Just 
Showed that there was no regional pattern that could 
be fixed in voting ti the Civil Code cases, the 
position judges took on the Civil Code cases. 

MR. CALLAGHAN: Mireal ly “dortnot think 
there is a regional outlook in the members of the 
Court once they are appointed. There seems to be 
Something about making aman a sucge, particularly 
in the Supreme Court of Canada, that our court in 
the ae years anyway has indicated that they 


do not necessarily represent their regions. The 
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benefit the law derives from the appointment, the 

law itself as opposed to the social aspects of it, 
the benefit it derives itself from regional 
appointments is the fact that they bring to the Court 
an expertise in the particular provincial legislation 
involved or particular provincial problems, but as 
far as the application of their legal Crainigg Vis 
coneerned regionalism does not show up at all, as 

far as I am concerned, in making judpments. 

MR. STEVENSON: Mr. Chairman, on Professor 
Creighton's point where he suggests that we should 
not be so specific, I take it there are three 
possible ways of dealing with the problem of population 
shi ths". One is not to make any specific 
regional allocation; heiasecend lone, «of hcoursé jas 
was mentioned by Professor Lederman, is to leave it 
to the amending process; the third one might be, 

I suppose, to have a possible review clause in that 
section for a periodic look at the allocation in 
the section. I was wondering whether anyone has 
any comments of the advisibility or inadvisibility 
Ofatnat yeind af iprovibed on: 

PROFESSOR CREIGHTON: I think there ought 
to be an amending section in that part of the Act 
itself, whatever it is, not to leave it to some 
general formula. 

PROFESSOR LEDERMAN: ltiicoukdy be pretty 
hard to use regional nominating commissions if you 


do not allocate them quotas. 
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MR. CALLAGHAN: fRavNUs UPL ZAt ? iY iy Ou 
do not have regional quotas, you have to have a 
national nominating committee. 

PROFESSOR LEDERMAN: Yes. 

MR. POSEN: The question becomes: Is 
there any way of building in a way of changing 
quotas? Do we tie to something; do we say that 
when the population shifts in a certain province 
by 10 per cent they are entitled to another? 

PROFESSOR CREIGHTON: This is what you 
want to get away from. 

PROFESSOR LEDERMAN: THis is) where the 
point) : Iwas making will have some bite, I think. 

I confess to some uneasiness about quotas in a 

Court like this, but we have to live with all kinds 
of imperfections and the alternatives seem worse to 
me. What you are after is an assurance that there 
are judges from each major region of the country 

on the Court, so that the know-how and the knowledze 
thasy yous get fromolivinge- ih that’ part” of the 

country is bcntectinen in the general background of 
the Court. This does not depend on precise 
numerical ratios; it does not depend on having more 
judges from Ontario if there are more people in 
Ontariortensyears™ hence. Three judges from Ontario 
can still carry the ball from the Ontario point of 
view, even though Ontario has ten million people 

ten years hence. We do not have to change the 


Ontario quota when the quota exists for the reason 
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I am describing -- the background of knowledge, not 
a precise mirror of representation by population. 

PROFESSOR BRADY: is *iY roe tne case , 
Bill, that the regions have not always been 
represented; that renewal of members of tne Court 
have not been rapid enough to give recognition to --- 

MR. CALLAGHAN: B:Cr‘is not represented 
now. 

MR. “POSEN: There are only four regions 
now. 

PROFESSOR LEDERMAN: The custom has been 
that the west has two seats and there are four 
provinces. 

MR. CALLAGHAN: There is a basic 
fallacy in regional representation, I think, and 
Pe eis “Cites If you appoint a man from a region, 
presumably because he is aware of the problems in 
that region, I think the fallacy is more apparent 
today with the almost daily changes in your social 
problems. If you appoint a man from Saskatchewan, 
according to the Supreme Court Act he has to move 
to Ottawa to live. Hergated up residence in 
Ottawa, and three years later he has very rc Ure 
cognisance in my.opinion of the actual problems 
that are taking place in the region he comes from, 
because he is no longer directly connected with it. 

So regionalism is really a sort of nice 
way of saying "We recognize your "but" f°ao “not *vaInk 


the practical effect of his background is going to 
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influence the decisions of the Court, because nis 
background no longer has any practical basis once he 
goes to Ottawa. He knows the problems. when he 
practised law there five or ten years ago but most 

of these men stay on the Court for at least fifteen 
years, and I think they are pretty removed from the 
original province when they enter the Ottawa cocktail 
Caeculh. 

MR. GREATHED: Frank, I think what 
Professor Lederman had in mind was something a good 
deal deeper than the current awareness of present 
conditions or problems. Dthink At csitone'ts 
whole upbringing (correct me if I am wrong), one's 
whole perspective, upbringing, ties and everything 
else which, brought together, brings a source of 
additional knowledge to the mutual education 
process of the judges. 

MR. CALLAGHAN: That would imply then 
that the person you appoint is a person born and 
raised and who practised law in a particular region 
all his Lire, and that does not necessarily hold. 
Rand went west, and he practised law in the west 
for five years; then came east and practised in 
New Brunswick for'a number of years; then he went 
to Ottawa and practised law with the C.N.R. 

MR. STEVENSON: What region was he 
expected to represent? 

MR. CALLAGHAN: He represented the eastern 


provinces, but a man can go west, practise for five 
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years and become very well known and connected 
politically and can get anpointed representing the 
western region. 

PROFESSOR LEDERMAN: I was born and 
brought up in Saskatchewan, and I will wager --- 

PROFESSOR BRADY: You never lost your 
perspective. 

PROFESSOR LEDERMAN: Never lost the 
perspective that is as relevant today as it was 
then. 

MR. CALLAGHAN: Not everyone taking your 
position would take that point. iL dO7not Chink 
this is necessarily true. 

PROFESSOR MEISEL: Another very important 
aspect is that one of the reasons for having them 
appointed tnis way is to give people in the regions 
the sense (whether justified or not) that they have 
some voice in influencing the personnel of the 
Courts, even though they may be getting some 
carpet-bagger from the east. 

MR. CALLAGHAN: purely that. is the, oniy 
way you can justify it. 

PROFESSOR LEDERMAN: One of the main 
complaints of the west today and one of the sources 
of alienation there is the conviction that things 
gravitate to central Canada not because of wholly 
rational economic matters, but because "birds of a 
feather flock torether” in the great board rooms 


of the country, and they like to live in the same 
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cities and frequent the same clubs. 

THE CHAIRMAN: And lay the odd eggs. 

PROFESSOR CREIGHTON: Mr.® Chairman, I 
think at any rate this discussion has brought out 
the, tract. that 11 titis’3.5 the’ paoer for the Province 
of Ontario it has an essential weakness on this 
point. If you are going to propose a scheme of 
this Kind, “L°tnink’ you ‘ought te justLry? ait Pror else 
your critics will assume, as I had assumed, that it 
was based on some population distribution, which 
is not the case. If there ts another'reason, it 
ought to be adverted to. 

PROFESSOR LEDERMAN: I think your ‘point 
is well taken, “If there "is ‘another *rédson } “whether 
it nolds* water “or“novt: As I say, I have my own 
misgivings about the quota. Ideally one should 
range the country with a national commission and look 
for just the very best people, but in this country 
have we ever been able to do that with any of our 
institutions? 

PROFESSOR FOX: Only with universities ; 
solve it by importing from the United States. 

May I suggest one thing, Mr. Chairman, on 
which maybe we can all agree, on the middle of page 
TO. ace our views are, I would guess tnat 
perhaps we would feel that the sentence commencing 
"rather" ought to be rewritten. 

PROFESSOR LEDERMAN: In this paragraph 


the writer of this paper is making a point I am 
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talking about. Perhaps it ought to. be expanded. 

PROFESSOR FOX: Yes, It seems to me 
there is a feeling here that this is not 
Justification for appointing people’, even if you 
have a regional concept at work. 

PROFESSOR LEDERMAN: There is not a 
ratified population? 

PROFESSOR FOX: That’ is right’, and 
thinking about Frank's point a minute ago about 
people moving around the country. When I read 
through the paper, suddenly when I came to this 
I felt: “"That is°a weak point™ Does it strike 
other people that way? 

PROFESSOR CONWAY: It depends how you 
Looks ati it. I had occasion to study very 
carefully all the submissions of the federal- 
provincial conference of October 1969. One thing 
that was very clear in the provincial submissions 
is this feeling of alienation, Starting with the 
Premier of Manitoba going to Saskatchewan, Alberta, 
British Columbia. That is a fact of political 
life oe Canada, and if some such provision as this 
is not made, that feeling of ale ehatoh is \goine- to 
be intensified. It 1s in the record. Read what 
Mr. Weir, read what Mr. Bennett said. 

I was interested this morning to note 
that Mr. Anderson unintentionally kept using the 
word "border". There is Quebec and there is a 


border and this is English-speaking Canada. That 


stisdiaA ,Mmavoetioganase of tion, sdotinsehl Jo welmerg 


sow bask bYt0O9e% sad al ah G4 batilensial aed 


\peuhecx® ec od digo th sgsdued — .duods snidiag 


om of arisec 4%) ,2a¥ <kOG AOzasIORE 
ton #h atid tad? sted anilest s at etedit ~~ 


wor tt aeve .sicoeesd nnifatodas rot nobdastitdayh =~ 
: he 
now te tHesnoo Lenolgst 5 9ved, am | 


| 7 


iS ery at Scent -MAMAAGaS ROBRBAOAT mg :¥ 
SAolssiuqgeq beltiiaa 

ns , tently ef sedT - yRO8 AQCZEAIORA 
tuods ons stunin « tolog 2*daett gyode) siliaing 
hast orth .VItnueo sft Savors satlvom ealqosg 
atis ot emso I nenw yvinebbva ,tTe¢deq eft Asvoud? 
dinte' tt 2500 \"Inloq Assw 5° 2 Padt™ a3iets 
Tysw ded3 efqoseq “weno 

Oy Wo ebueqsb +I: YAWHOD) ROBAHRORS 
TeV Vbndsc.o3 tobesooo bs, I tit 3s 160L 

[sisbe? sis enolsaimdya od? Lis ylivtserss 

rihig ont at tadogn0 to sonststnes Letsaivoig 
gnoieainaye Letonivoraqg sid al aBeto Viev gew gens 


sais dgfwoaunisgiyste ,notdsenstis %o aciieset sity af 


fas istivda to. tor sc ef ssdt Btidewlod delwyiss 


ay e@ nofrelyoig sous smo2 Pb bas. shéand at stil. 


og antos et not is9tis Yo gaadfset gsrft .sbaem gon al 


Dina tiondse .aM tedw beer  tisW .aM | 


SAS @nicu Iqod ylisnoltnagaliy sosespaA .aM dadd 
@ Of SIS? ONS S6ed9UG- 21 ayer? ‘sobtod" Brow 


tani pbans anitsoge-detiand ek ain? bas tebted 


1 ge 


is assuming a unity that does not exist. ios 
felt very strongly out west. 

THE CHAIRMAN: The purpose today is to 
gather these comments and advice with a view to 
amendment and adjustments in the paper, and we 
certainly are following these, I think, in our 
usual fashion. We are not seeking consensus, but 
we are seeking advice. Are there any other 
comments on this paper? 

PROFESSOR FOX: I would like to come back 
to an earlier one in which I find myself confused --— 
point 3 on the "Docket of the Court" on page 8, 

Under the recommendation it says: 

"The present work-load of the Supreme 

"Court of Canada is too great. Many 

"non-constitutional cases now engaging 

"the Court's time are appealed... " 
and so on. So there the concept is non-constitutional 
cases. If we go over to the last paragraph of 
that section on page 9, it says: 

"Such a reform would not deny anyone 

"the right to appeal a decision. Any 

"citizen could raise a constitutional 

"issue i 
Was the author of the paper thinking that only 
constitutional cases are to be appealed? Can 
non-constitutional cases still be avpealed by 
leave -- admittedly by leave. What is the 


thinking in this last paragraph? I find a 
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confusion here. 

MR. ('GREATHED: Would you comment on that, 
Gary? 

MR. POSEN: I think it is in our re- 
writing we missed the point. I think the easiest 
way would be to cut out in that sentence "Many 
non-constitutional cases" and say "Many cases now 
Srigagi rig terns 

PROFESSOR FOX: It was your intent not to 
prevent non-constitutional cases going to the 
Court, only to require that they have leave? 

MR. POSEN: Rient. 

DEAN LEDERMAN: Because the position is 
taken that this is a general Court of Appeal and its 
competence as a constitutional court flows to some 
extent from its competence as -- 

MR. POSEN: I think in both those 
citations, "Many cases now engaging the Court's 
time" and on the other page, "Any citizen could 
raise an-issue affecting his rights". 

PROFESSOR FOX: Yes, that would be it. 
You see my point. 

MR. POSEN: Right. 

PROFESSOR LEDERMAN: There may be 
non-constitutional cases which are still of 
national importance. 

PROFESSOR FOX: Right. 

MR. GREATHED: Mr. Chairman, I would 


very much appreciate on this particular paper if 
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members could give some attention to the three 
alternatives posed under the appointment procedure 
and beginning on°page 12. I think very genuinely 
we have a problem Bu are trying to solve here, 

and we are not at this point precisely certain 
which way it should be resolved. For this 
reason we took the rather unusual course of posing 
these alternatives. Needless to say, in the 
final paper it will have to be reduced to one, but 
if members do have comments on these particular 
avenues of action I would appreciate them very 
much. 

THE CHAIRMAN: Is there any one of these 
alternatives favoured by a number of people here? 

PROFESSOR MEISEL: There is one point 
that was no doubt noted. Alternative 1 on page 12, 
if you think entirely in terms of mathematical 
proportions here, the moot formula with thirteen 
judges would reduce the proportion of the Quebec 
Judges DY &@ Fraction ofa fraction’, and I’ do not 
think it would matter much except that politically 
it might be every important. 

PROFESSOR LEDERMAN: My inclination would 
be to cut it through the middle of the present nine 
and the proposed thirteen, and to make it eleven, 
with the extra judge to the Maritime region and 
the extra judge to the west. That would give you 
three in the west and would give two to the prairie 


provinces and one to British Columbia. You get 
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your five regions that way. Then you are just at 
a total of eleven, with nine as the quota for 
constitutional cases. 

MR. STEVENSON: But you would still have 
this three from Quebec. 

PROFESSOR LEDERMAN: Three from Ontario 
and Quebec, yes. 

MR. STEVENSON: Therefore you would be 
decreasing Quebec's proportion even more. 

PROFESSOR LEDERMAN: I am quite prepared 
to do that in Ontario and Quebec, for reasons I 
gave a few minutes ago. 

PROFESSOR MEISEL: In practical terms, 
that is not something surely one can nowadays 
seriously consider, is it? I think if you 
reduced the total proportion of Quebec's 
representation on the Courts, you would not have a 
chance of getting it through. 

PROFESSOR LEDERMAN: Maybe not. I do 
not know. 

MR. CALLAGHAN: I would like to make 
a practical comment on that. I have discussed from 
time to time the question of the number of judges 
that could expeditiously handle an appellate court 
docket with the members of our Court of Appeal, and 
I.never discussed it with anybody in Ottawa; but 
I know that the senior members of the Ontario Court 
of Appeal particularly feel that nine 1 ie maximum 


number of judges that can adequately conduct a 
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Court of Appeal; because when the number gets 
larger than that, the differences of opinion become 
too hard to reconcile in order to develop a body of 
case law. I have had it suggested from our own 
Court of Appeal that probably the best number for 
any Court of Appeal would be seven. 

That would be impractical for the Supreme 
Court of Canada. I notice in the United States, of 
course, the Supreme Court is made up of nine; and 
there have been a number of reports written and 
comments passed that even in that Court they feel 
seven would be a more appropriate number. The 
larger a Court gets, the more unmanageable it 
becomes. so from that point of view I wonder if 
maybe the present number is not adequate. Your 
representation could be one from the prairies, one 
from B.C., one from the Maritimes; then three from 
Ontario and three from Quebec. You would avoid 
the problem that you have raised. 

PROFESSOR FOX: That is a persuasive 
argument to me, Frank, but I do not know the workload 
of the members of the Supreme Court. It was my 
understanding from what I have read of it that they 
labour under 2 heavy workload and need additional 
members. Secondly, how often do they sit as a 
Dwi COurvy 

MR. CALLAGHAN: In the Supreme Court of 
Canada, the only time you can be absolutely sure 


they sit asa full*Court'1s° or a capital case. 
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They try to sit as a full Court on all constitutional 
cases, but there have been a number I know from my 
Own experience in the last few years where because 
of sickness and things of that sort they have had 
to sit with seven. 

Increasing the number of judges does not 
necessarily resolve the workload. I am sure 
in the Supreme Court of Canada they feel the same 
way about it, that the workload will be resolved 
by reviewing your jurisdiction and removing appeals 
as of right in cases over $10,000, things of that 
sort. They would operate, I am sure, quite 
efficiently with nine judges if they had control 
of the cases that go there -~ in other words, if all 
cases go there by way of leave. Thiswis) primarily 
what they have in mind, and this is what I think 
the Minister of Justice for Canada is going to 
introduce; give them that jurisdiction. 

In the United States Supreme Court nine 
judges of that Court dispose of at least forty-five 
per cent, I think, more cases than our Supreme 
Court does. The reason for that is the methodology 
of handling cases. They do most of their work 
on the basis of the written brief and one hour 
over argument. I am sure that our Supreme Court 
will eventually have to come to that, if it wants 
to get through its dockets and maintain some sort 
of standard of judgment. The problem they are 


faced with now is the great volume of work. 
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Lawyers go and talk for days and they let them talk 
for days, on minor cases, and the lists back up. 
However, I do not think that the solution to their 
problem is increasing the numbers. Indeed, I think 
that might very well dilute the type of judgment 

and the efficiency with which the Court is run. 

By "type of judgment" I mean the standard of the 
judgment is not priate it should be. 

PROFESSOR BRADY: Is the workload of the 
Court going to be reduced by the reform of the 
Exchequer Court to take on some --- 

MR. CALLAGHAN: I do not know what that 
is going to do to the Supreme Court. Iteiss going 
to reduce the workload in the Ontario Supreme Court, 
because it is removing some jurisdiction from that 
Court that it had before. The only area where I 
can see it might reduce the workload, and I have 
not really studied it, is the area of Admiralty law. 
In the Supreme Court of Canada they hear Admiralty 
cases on matters of fact by three judges, and that 
takes some time. I think this new bill provides 
for a Court of Appeal to federal Court to dispose 
of those cases. Again, the appeals would then 
Only go up by way of leave. I guess as a matter 
of the ‘workload coming out of the Exchequer or 
federal government business will be reduced. 

I have not really studied that aspect of it, but 
I am pretty sure it will be. 


MR. POSEN: One aspect that has not been 
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commented on with these alternatives, of course, is 
that we put them in to try and solve some of the 
complaints that have emanated from Quebec about: the 
Civil Code, and of course this idea of increasing 
the number of judges was to provide that ona panel 
of five hearing a Civil Code case, four out of five 
judges would be from the Bar or Bench of Quebec, 
trained-in the Civil. Code. 

Alternative 2, of course, attempts to 
Solve the same problem by restricting allowing the 
Legislature of Quebec to decide whether or not. they 
wish the Supreme Court of Canada to hear Civil Code 
cases. 

The third alternative ignores the whole 
issue and just suggest that we go on with nine 
Judges; makes no reference to the Quebec Civil Code 
problem at all and was put there Gee 7 a aes be 
alternative for the Government of Ontario. They 
may not want to say anything about this issue 
whatsoever. 

PROFESSOR LEDERMAN: this is a complaint 
from Quebec about the Supreme Court of Canada that 
has not stood up to analysis by either Peter Russell 
or anyone else. They cannot make that mis- 
statement that the Supreme Court of Canada has 
distorted the Civil Code of Quebec. IPsnas “ioe. 
and I do not think constitutional reform should 
be based on mythology that will not stand up to 


analysis. 
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PROFESSOR MEISEL: I would agree with 
that. I do not know how widespread this feeling 
15° in Quebec, but if there is a feeling that robs 
the Court of some of its legitimacy or creditability 
you have to take it into account even if it is a 
tissue of lies. 

PROFESSOR LEDERMAN: sas ee eh 
non-constitutional case from Quebec, and it does 
not invélve issues of national importance, I would 
not care if the appeal stopped with the Court of 
Appeal for Quebec. it St isa case involving 4 
BUCKDEC ClVal Code point and 1t 1s going co be 
carried forward to the Supreme Court of Canada and, 
again, it does not involve a federal constitutional 
issue (as, for instance, the padlock law case did) 
the solution, I think, that is in one of the 
federal White Papers somewhere is opened that for 
the particular purpose of that case you appoint a 
judge ad hoc, or a coupie Or them ad hoc. from the 
Superior Court of Quebec to sit as Supreme Court of 
Canada judges for the purposes of that case only. 
then you can get a majority of three to one or four 
to:one or five to two or whatever you want of 
Quebec judges over common law judges for the 
hearing of that particular Supreme Court case that 
way. This does not involve changing the permanent 
membership of the Supreme Court of Canada. 2 i eae 
a way of meeting that Quebec objection. 


MR. POSEN: You find that an adequate 
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solution? Of course, these would have tb be 
judges who have not sat on the case in Quebec. 

PROFESSOR LEDERMAN: Of course. 27>. bas 
: to be someone who has not been near the case as it 
came through the Courts of Quebec. 

| PROFESSOR BRADY: That is a remedy, 
woerner ib 158,0f. great authority.or not, that is 
sere There was.a letter in the Globe & Mail, 
I think, a year ago. 

PROFESSOR LEDERMAN: Of course, the 
power exists now in the Court, because they have to 
do this in order to be able to keep up the strength 
Of. the. Court. in the-eventaCthat too .many.are.ill.or 
the appointments have not been made or something 
of this kind. The power is there now to appoint 
ad hoc judges. from the Superior Courts of provinces. 

MR. CALLAGHAN: Jhey Go nov, use, 1s.. 

PROFESSOR LEDERMAN: ican recalls one 
or two cases where it was used, but they are way 
back in, the, 1920's or 1930's. 

MR. CALLAGHAN: Before my time. 

PROFESSOR MEISEL: Mr Chairman ete vou 
want to have us express a preference for these 
alternatives... Lam ready to. gO on ~record as meying 
POO. no: ike Ste eae on Simpdy because, if I 
remember the Russell study rightly, he makes quite 
a case for the usefulness of the interaction on 
the Court between the two kinds of judges, and 


that they develop a sort of national outlook or 
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view which results from judges hearing both kinds 

of cases. I think by really sequestering all these 
cases from the Supreme Court, you would deprive 
Canada of that type of experience. For that 
reason I do not like it much. 

PROFESSOR LEDERMAN: There is another 
argument. for that very line you are taking, and that 
is this, that the systems of law are not all that 
different and they are growing closer under the 
pressure of modérn conditions: and that modern 
legislation is eroding the differences between 
Civil Code and common law. Lt) Ss NO, longer classic 
nineteenth century Civil Code, Code Napoleon, versus 
classic nineteenth century English common law. ii 
is just that 60 or 70 per cent of the cases before 
the Courts are modern statutes in Quebec and in 
Ontario. Tnhere-is a lot of hocus pocus about 
this that ought to be pinned sometime. 

PROFESSOR FOX: Pri, -Cugs precise 
argument (and I quote the argument for what it is 
worth) is used against your position too, namely 
that this is leading to the destruction of the 
unique Quebec Civil Law, and resulting in the 
emergence of a new comparative public law. That 
has been argued by various French Canadians. 

PROFESSOR LEDERMAN: Yes, in response 
to the needs of our society, and the common law 
has been changed just as much too. 
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making is that your argument will not assuage the 
ecriti¢srof whatets happening. I mean, by tepling 
them it is happening, you do not deflect their 
argument. 

PROFESSOR LEDERMAN: I am not prepared 
to assuage critics with mythology. 

PROFESSOR BRADY: Nationalist does not 
approve of homogenization: 

MR. STEVENSON: Mr. Chairman, there have 
been a number of people pointing out problems about 
alternative 1, and others pointing out problems 
about alternative 2. Does this mean that one is 
forced into the status quo, which is alternative 39 

PROFESSOR MEISEL: Definitely not. 1 
must say, Mr. Chairman, that I was Struck by Mr. 
Callaghan's argument -- the first time I have heard 
Lt I guess most of the people I have read on this 
have always thought in terms of solving the problem 
by making the pie bigger and giving everybody a 
bigger piece. This is d most interesting Suggestion, 
and I am struck by it. I was not aware what the 
workload was in the Supreme Court. 

By the way, who permits an appeal to the 
Supreme Court by leave? | Is it a quorum or one 
judge? 

MR. CALLAGHAN: First, there are two 
wayS you can go. One way is you can get leave to 
appeal from the Court of Appeal that you are 


appealing from, if they see fit to grant you leave 
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on application to that Cour te So there you would 
_ have three judges of a provincial court saying you 
could go to the Supreme Court of Canada. 

| If they refuse or you want to by-pass them, 
you can go direct to the Supreme Court of Canada, 
and they usually sit in a quorum of three and 
decide whether or not leave should be granted, but 
there are types of cases which one judge will 
decide. Usually for anything of significance 
they would sit at least three. Under the Criminal 
Code now I think they are obliged to sit three. 
A few years ago one judge refused leave on a 
capital case and it raised a furore. 

PROFESSOR LEDERMAN: That was the Coffin 
case. 

MR. CALLAGHAN: The).Gef finsease.. One 
judge refused leave to appeal. AS ‘a ‘result “of 
that, I think the Code was changed to require three 
tovhear applications :for leave. Generally they 
sit on virtually everything; they sit three 
judges on all applications. 

PROFESSOR BRADY: Might I ask whether you 
would approve an alternative 1 that would not 
increase the size of the Court? 

MR. CALLAGHAN: The regional thing? 

PROFESSOR FOX: No, composition -- page 
12 as opposed to page 14. 

PROFESSOR LEDERMAN: In other words, 
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numbers of nine and not at the numbers of thirteen. 

MR’e “POSEN: That is essentially 
alternative 3. 

PROFESSOR MEISEL: But actually an 
appointment would still be through recommendation 
emanating from --- 

MR. CALLAGHAN: Personally, my own view 
ts it is unacceptable that the nine men sitting “on 
that Court should be chosen from anywhere in the 
country; because I think at that level you should 
get beyond regional issues and you should be looking 
for the best people to decide these cases. 

I think under the American system generally, 
when they make their appointments on the basis of 
expertise, they produce a pretty good Court. 

That does not always hold. That Court is now 
changing considerably. 

At this level I would like to see a 
Court which represents the finest legal minds in 
the country, because they are primarily deciding 
and trying to unify the law across the country. 

To me, “regionalrécognition is°a political: factory 
and the politicians have to decide whether it is 
something they want to insert in the composition 
OFet ALS Count} I think we have enough regional 
representation in Canada without putting it in 

at that level. I cannot get too excited about 
that. I find the other things, I guess because 


I am a lawyer, more important. 


ths 


aie iv a | 
; ‘pcenee teas pies “aac ae 


vileutos dud : J8¢ digi AOBBAIORT 


ng ttebnenmooss ngvormdt? od Ifite bivow srems on 


-. moat antéansms 
‘WRHDAIZAS 3AM, pie 


wo mst? & nsm enia sn IS ctu sldéstqssoBay et ti sf 
, aid al ssotwvns moxt rseoto ed Siete two) steady. 
ri : 44 
i Biyoria vou fave! gsd? ge Anid? 1 segsoed —j;yasnves 


. —aeLuoocl! sd Siue: yoy bos esudel fsnekgeq Onoyed Jeg 


/asesg sceds eblosh a® siqoag geod edt aot 


me 
(vitetanss modeyea nsoliom* sav tebny antes 1 ; 
46 atasd ord uo stnordatoqas ateds saam yodd ned 
| sUTHOD bh jts1g B sorboug ven? -eabtiedin 
won et: dayod seT .bfod eyswis Jom geob sacT 
datobtenos antiansds 
g 292 yw fevol eldd PA 
nl 2bain-iensl seont? sid ocresedtast datdw daved 
aniptsesh yitwentrtq ats yor? sevsosd ,yasgnuos edz ; 
. VItMNOO S113 seotos wel sid YPinw-otepnivid bas 
ar = 
/tovost? fsoiciloc = 2k nolsinaover, Lsnotne oa oT 


ai dt ‘etigetiw eblooh of sven Bap holtdéiiicoe edt) bas 
1 : . ue 
f io 
nelvEsoqmoo sdt ni Gasenk ot drew yond antdtemoa! . 
ie ‘ 


iétiotwe: duvons saved ow Nelgt 1 . nyo) z2idd ton 


“ee 


At gr antstuq suods ty ebansd,. at aokIsInsesiqet ‘ 


i) 


quads bettoxs. ood te9° tornasy L -feveg tadd¢ 38 
- REUBSEOr sesuy I. ennbit dango on z., -s? 


~fasIreagqmt ‘sion 


Ber one. 


ane 


PROFESSOR MEISEL: Well, whilst speaking 
as an old academic, I am too impressed by the 
political realities. I do not think you can escape 
Lt. 

MR. CALLAGHAN: You probably cannot, and 
wf you Cannot. Ll Go-not see why the three prairie 
provinces cannot be treated as one seotion,. une 
Maritimes as one section and B.C. as one section. 

PROFESSOR BRADY: Incidentally, Kenneth 
Bailey; -who' I *think ts “a “very sood lawyer and who 
was Deputy Attorney General in Canberra and Dean of 
the Law School at one time in Melbourne; he was 
here in Canada as High Commissioner and I was 
asking him about the High Court about a year ago, 
what he thought of the High Court of Australia 
compared to the Supreme Court of Canada. Pees aaa 
"Generally, I think our High Court has been a 
Stronger court than your Supreme Court. We do 
not have to recognize regionalism; we do not 
actually. We are much Peer in our selection of 
the most capable lawyers." That is an opinion. out 
it is an opinion of a man of considerable experience. 

PROFESSOR LEDERMAN: Io think tii st ais 
true of the whole Australian Court system, not Just 
the High Court. 

PROFESSOR CONWAY: Why is that, do you 
Suppose? 

PROFESSOR LEDERMAN: They are a little 


closer to the English tradition, and they do not 
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Have.the diversity of regions and. populetions that 
we have. I think the point is valid by comparison 
with the misemead tars Courts, but there has just been 
published a mammoth history of the Justices of the 
United States Supreme Court. I have not read it, 
but I have read a long review of it in the New York 
Times book review, and the effect of it is what 

an undistinguished Court it nas been throughout 
most of its history and how many mediocre figures 
have been on the United States Supreme Court Bench. 

MR. CALLAGHAN: Tnat: is «true. There 
are mediocre figures .on every Bench. i, soniye our 
Supreme Court of Canada has had plenty of them, too. 

PROFESSOR LEDERMAN: Yes,,..but ,the idea 
we seem to have .is that the distant field looks 
green; andiethembdeawwe seem :to jhave ef the United 
States Supreme Court has been "par excellence" 
all the way. 

MR. CALLAGHAN: Ll aw not .suggesting that. 

PROFESSOR BRADY: The great names. have 
been very great jurists, and we think of them. 

PROFESSOR .CREIGHTON: Can't: think.of 
any of our own. 

MR. CALLAGHAN: We have never had an 
academic on our Supreme Court, and they have many 
on theirs and can produce quite a number. 

PROFESSOR LEDERMAN: Rand,.I. would say, 
compared favourably with anybody who was on. 


PROFESSOR MEISEL: Speaking of academics, 
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has my suggestion that the electoral college be 
augmented by people other than lawyers been totally 
abandoned as a crack-pot thought? 

MR. POSEN: Onkyyin this.sense, thatuit 
was once raised before that the person who might 
have to choose the person from the other side -- 
the suggestion was there be someone representing 
the general public, and the response was: "Would 
you like to be in the position of having to choose 
Someone from the general public and then not be 
accused of pitkingeuyour, friend?” The OL er reuspy 41s; 
if you say a non-lawyer or layman, representative 
of the public, should also be on the commission, 
the person who has to choose that person is ina 
very difficult predicament. 

MR. GREATHED: This is part of an earlier 
draft, we had this suggestion, I think. 

PROFESSOR MEISEL: I still see some 
other possibilities, though. The law teachers are 
one. At least they are people who know something 
of the law but are not practising law. lethink 
1t. diminishes'one bias a little bit. I do not know 
if Bill Lederman knows much more about what sort of 
people. I do not know what law teachers look like. 

PROFESSOR FOX: laey are nandsome chaps. 
--- (Laughter) 

PROFESSOR MEISEL: I was thinking 
collectively. 


PROFESSOR LEDERMAN: Theré,1is quite 
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a generation gap between the rest of the profession. 

PROFESSOR BRADY: We have two law teachers 
on this Advisory Committee. 

PROFESSOR LEDERMAN: They have been able to 
Solve this in the American states where tne 
Missouri Plan is working, somehow. I think one 
ought to examine more closely what they have done 
there. You coulda go further with ex officio 
things. You could, for instance, say the senior 
university president in the province provided he is 
not a lawyer, in order to get a non-lawyer, things 
iLike’ that. 

PROFESSOR MEISEL: In the provinces where 
they have an ombudsman, for example. Again, he 
is probably a lawyer. 

PROFESSOR LEDERMAN: 1GU are apt Uo Bet 
a lawyer again; not necessarily, though. A 
couple of them are not. 

PROFESSOR BRADY: Would you have, Bill, 
deans of law schools? 

PROFESSOR MEISEL: The most junior dean 
of law! 

MR. CALLAGHAN: What is he going to know? 
I have nothing against law deans or law teachers, 
but what is he going to know about the capacities 
of the practising lawyers? He might know 
something about judges, but if you are appointinge 
people from the profession to the judiclary, then 
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Smith, counsel for Loblaws Groceteria in western 
Canada, whether he is Capable of sitting on the 
Supreme Court of Canada? J. do not know sua just 
cannot see it. 

PROFESSOR LEDERMAN: Of course, the 
nominating commissions generally are not going to 
have personal knowledge of the people on the lists. 
They are going to have to build up files and 
assess them. 

MR. CALLAGHAN: That is right; they are 
going to have to look them over. L, just do. not 
know; I am not enamoured of that suggestion. ni 
Shall have to think about it and I will have a 
good reason why --- (Laughter) 

THE CHAIRMAN: It seems that a general 
question lies between the surface of a lot of this 
Sroping, and it is this. What do we really look 
upon the Supreme Court to be? On the one hand, are 
we looking for a body of the most technically 
proficient people in the interpretation of the law? 
There seems to be an implicit assumption that the 
Court is something more than that,,. that) it ts.4 
social-shaping institution almost. It raises the 
basic question in my mind whether this would be 
the case or not. 

PROFESSOR LEDERMAN: In a federal 
country, I do not think there is any escaping from 
the Court being what you call a social-shaping 


institution. This does not mean that they are 
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as free-wheeling in policy as a cabinet or 
legislature can be, but to think that they are 

free of policy pressures Just is not the real world. 
They cannot decide on the things they are called 
upon to decide even today without explicitly making 
policy decisions -- at least, having their decisions 
GO one way or the other on the basis of evaluative 
criteria about what is good, bad, better or worse in 
your social organization. Look at the off-shore 
case and the National Capital Commission. I mean, 
the judges and lawyers who think they are not 
dealing in high political decisions as far as high 
legal decisions at that point, are kidding themselves. 
They are up on Mount Olympus whether they know where 
they are or not. 

THE CHAIRMAN: Is it too much to expect 
that they could make that separation in their own 
nae and in their own judgment? 

PROFESSOR LEDERMAN: I do not think there 
is a separation to be made. I think you just make 
the best -- you are not responsive to Quebec and 
you are therefore in a position, as a High Court 
judge, to take a longer range view of the public 
interest. You have a different view of what is 
in the public interest in the long range because of 
your security of tenure. This is where the main 
difference lies, at this level. 

THE CHAIRMAN: We get back, I guess, to 
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all behind myinfeeding be Ite frightiens.me. to. think. of 
a group of men in that position. 

PROFESSOR LEDERMAN: feud Geils) only. dn 
relation to the distribution of powers, that is 
one thing. If you are talking about a specially 
entrenched Bill of Rights, then it becomes a power 
to review the legislation from parliaments in 
detail, and that is another; but the normal 
distribution of powers problem for a High Court is: 
"Either the federal parliament or provincial 
legislature can do this. Whboh? 1Sy1-62-" They 
do not say no-one can do it; they do not say 
no-one should do it because it is bad legislation. 
They say: "Good, bad or indifferent, who can do 
Bs 

Ifecu anée-lapp lyin gira) «Bi ll jof ~Rights.. you 
say: "Is this good or bad in relation to the 
standards cofethe -Bilbeof Rights?" m If sit ts.bad 
youssaynGhatuno slegtslaturescan getivitalfaiteds a 
question of entrenched Bill of Rights. That is 
the judicial Supremacy that I fear, not this 
distribution of powers supremacy. You have to 
have a referee of some kind, and this is where I 
Say there is no escape. 

THE CHAIRMAN: But it becomes a question 
whether it is the ultimate referee or not, whether 
it is an arbiter or an analyser or a final 
decision-maker. 


PROFESSOR LEDERMAN: Well, the ultimate 
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referee is the basic belief of the people. The most 
basic constitutional law is the fundamental customs 
and beliefs of the people, and they will somehow 

be asserted in the end if necessary. 

PROFESSOR MEISEL: But they are hard to 
invoke within a short period of time. One of the 
great functions, it seems to me, historically, of 
Say, the Supreme Court of the United States and 
other Courts, has been to adjust -~ sometimes too 
Slowly, sometimes perhaps too quickly, sometimes 
just right -- how these wise and impartial men have 
interpreted the legal problems within this general 
setting of the social assessment of the times. 

I think by biasing the composition with 
more establishment-~minded members of the judiciary ; 
you are probably making the Court a little more 
rigid than would be the case if you had other 
Judges who perhaps are not quite as respectable in 
Some sense but are still toally acceptable to 
people like law deans but are not, of course, linked 
with the highest legal establishments. 

PROFESSOR LEDERMAN: In the McRuer 
Report No. 2, Volume 4, we attempted to deal with 
these (what I call) paradoxes of fundamentals -- 

a hundred pages on it in there. 

THE CHAIRMAN: I had better go and read 
that, because I think it is a terribly basic 
question, particularly when one is thinking about 


not just what the Court has been in the past but 
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what it might be in the future, in an age when the 
public has got its foot so much further into 
legislative and parliamentary procedure than it 
ever has before. 

It raises a question in my mind about 
the basic balance of the relationship between the 
parliamentary and the judicial institutions and 
what it should be in the future, when we are 
talking about social questions and social 
institutions. 

I do not want to ¢ut. this off, but. I do 
not want to keep you nere all day. What is your 
wish? Are there other matters? 

PROFESSOR BRADY: Has Mr. Greathed got 
an answer to his question? 

MR. GREATHED: I think we can weave 
through this discussion and submit to our masters 
something which represents a rough consensus. 

It will not be a perfect one, but of course 
ultimately it is they who have to decide what is 
going to be submitted, so that I think what we 
really wanted was the benefit of some discussion 
on this’. It received very intensive discussion 
within the secretariat, but, needless to say, we 
like to broaden that discussion. 

PROFESSOR FOX: There were just two 
questions of fact I wanted to look at very briefly, 
Ian. 


THE CHAIRMAN: Yes. 
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PROFESSOR FOX: On page 19 dealing with 
the: proposed federal courts, it implies it is an 
additional court. I think that is not true, is it? 
Is it not a replacement for the Exchequer Court? 

PROFESSOR LEDERMAN: The Exchequer Court 
is itself an additional court under the words of 
pectlion lOIMoOf tthe, B.Nek.. Act, I think that is the 
Sense in which it is used. 

PROFESSOR FOX: On page 21 at the bottom 
it says: 

"The present provision guaranteeing the 

"independence of Superior Court judges 

"should be continued and extended to 

Pimeludesallrjudges ...4'! 

Would that not include persons who were formerly 
called magistrates and, if so, you would be changing 
the conditions under which those former magistrates 
were appointed. Those persons who are now called 
provincial judges and who were magistrates, are 

hot given the same protection in the matter is 
dismissal as Superior Court and Supreme Court 

judges ~- correct? They can be dismissed, can they 
not, more readily? 

PROFESSOR LEDERMAN: There has to be 
an inquiry. 

MR. CALLAGHAN: There has to be an 
inquiry under the Provincial Courts Act. 

PROFESSOR FOX: Yes, but you do not need 
Joint Address. 


MR. CALLAGHAN: No. I assume this is 
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drafted with réference to District, County and 
Supreme Court judges. There is nothing here, I 
think, that would affect magistrates. They are 
already covered. 

PROFESSOR FOX: Except they are called 
judges now, are they not? 

MR. CALLAGHAN: Yes. 

PROFESSOR FOX: So if you say "all 
Judges" would that not imply they were included? 
Do you see my point? 

MR. CALLAGHAN: Yes, it ‘would. 

PROFESSOR FOX: Therefore we should not 
use the term "all judges". 

PROFESSOR LEDERMAN: Well, I would Just 
as soon it included them. They try 90 per cent 
of the criminal cases in Ontario. 

PROFESSOR FOX: All right, perhaps we 
Should discuss that, then. 

MR. POSEN: I think it is the question: 
Should they be protected this way? 

MR. CALLAGHAN: What is their tenure? -~- 
"During good behaviour". Now they can only be 
removed -- they are removed by the Lieutenant 
Governor in Council but after they have had an 
inquiry and a report from a Judicial inquiry. 

MR. POSEN: This does not change the 
rules; it only makes it more difficult. There 
would have to be an address to the Legislature. 


What it does do is set up a nominating commission 
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to put out names for magistrates or provincial 
Judges as they are now called. 

PROFESSOR LEDERMAN: There is already a 
nominating commission functioning for that purpose. 

MR. POSEN: (yb Oe ah ope 

MR. CALLAGHAN: It is funny how your 
mind works, but throughout this whole thing I had 
never considered the implications this would have 
on provincial court judges. I am always looking 
at it from the point of view of Section 96 judges. 

It might not be a bad idea, if the 
Lieutenant Governor in Council is going to have 
the power of appointment of provincial judges 
operating in provincial courts, that they should 
be included in this and given the same tenure of 
office, although I am not sure you want --- 

MR.” POSENS Frank, would you note that? 

PROFESSOR FOX: I have noted it on mine, 
Gary, if you want that. 

MR. POSEN: I just want a comment from 
the Department of Justice. 

PROFESSOR LEDERMAN: Before we leave 
the paper on the judiciary, I have a couple of 
other points that I would like to raise. On page 
14 the word "civil" is being used in two senses, 
and it is the old problem of civil law or French 
code law, and I think it is confusing and Ought to 
be re-worded. 


MR. GREATHED: Where were you? 
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PROFESSOR LEDERMAN: Page 14 and 15. 

MR. GREATHED: Adil right. 

PROFESSOR FOX: Line 2, I guess you mean, 
Bit? 

PROFESSOR LEDERMAN: It implies an 
identity between civil law and civil code law that 
does not exist. Bills of exchange, for instance, 
are federal law. Not, all.’ civil daw .o that aS. NOt 
all non-criminal law, is within provincial 
jurisdiction. A great deal of it is within federal 
Jurisdiction. 

MR. POSEN: That is why the recommendation 
is limited to civil code matters. 

PROFESSOR LEDERMAN: But the word 

"civil" is used in the sense of non-criminal. Tt 
is also used in reference to the System of law 
derived from Rome, and those two different senses 
of the word, to the reader who does not know that 
distinction, are just going to be confusing. I 
do not think the writer is confused, but I think 
the reader is going to be. 

MR. GREATHED: Right. 

PROFESSOR LEDERMAN: Is the idea of the 
province appointing Superior, District or County 
Court judges going through the committee without 
comment? 

MR. GREATHED: What page is this? 

PROFESSOR FOX: 20. 


MR. POSEN: If. might sayencos,Dn; 
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Forsey had a comment. 

PROFESSOR LEDERMAN: "The constitution 

"should give the Lieutenant Governor in 

"Council the power to appoint the 

"Judges of courts within the province” 
and the judicial nominating commission is 
contemplated. We are not now talking about the 
Supreme Court of Canada but about the Superior, 
District and County Courts. Thivsy dis? avwvenry 
important proposition and a very great change from 
the way we now do things. 

We have a System of courts now where the 
provincial court judges are appointed by the 
province (but used to be called magistrates) ; 
Superior, District and County Court judges by the 
federal authorities, and the Supreme Court of 
Canada judges by the federal authorities, though 
there is no appointment to be made to Superior, 
District or County judge posts unless provincial 
legislation has established that post. This 
means that the Superior and County Court judges 
would become provincial rather than federal 
appointees. 

I wonder what the rationale of this is, 
because the Court system is on the whole unified 
and is trying cases arising under federal or 
provincial law indifferently. The provincial 
government could say: "These Courts are deciding 


the meaning of some of our laws. Why should not 
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the judges be provincial appointees?" But the 
federal boys can say the same thing, that they are 
deciding points under federal laws, and therefore 
why should not they be federal appointees? 

If you really want to pursue the logic of 
that to its final conclusion, have your one 
nominating commission put up the list and alternate 
the appointments -- every other appointment, 
Lieutenant Governor in Council; every other appoint- 
ment, Governor General in Council. 

MR. CALLAGHAN: Aside from the political 
implications, which I think are very appealing to 
provincial politicians, there is one rationale 
which I think is extremely important to any province 
which has certain responsibilities given to it 
under the B.N.A. Act. That is simply this. The 
way the Courts have continued to interpret the 
appointing power of the federal government is that 
Section 96 is a little more than an appointing 
power: it confers jurisdiction on Parliament 
that transcends just the pure appointment. Li? a 
province wants to reconstruct its Court system, 
or if it wants to establish a series of tribunals 
to deal with particular problems, the question then 
becomes: Are you transferring from a Superior Court 
Judge appointed by the federal government, a 
jurisdiction which is inherently his? If you 
are, the province cannot establish a board for 


the disposition of what is basically a social 


ae ines hae — od 
; sho Yon wii bnS. . Awe aial wna 2 mtb. 


Speedntonds fsredst od cont tox biuor 


to otsol say avetuq o¢ snc yileet yoy +t 


a ‘ono Wo" evea.,nobaslodoo’ sania ett od ‘tote 


SvRAISITE PAs etl sar aw SUR vroteaiomosg sateaatnon 
them nage TSHAIO” -_ TS aonemintoage ott _ 


-Jntoqgs isso yiers : biomed wt er tnanetuetl 


4 7 7 
{toned of Leteds® fomrevod .tnom 
fseistfod aid mort sdi8A ‘MAHDAAIAD .AIN 


untissqas Vv eve witd? 1 notdw ,anmoldsotiqns 


efsnotdst sn k otedt ,enetobehiog Letontvetq ~ 
soitvorg Vins’ os Snssiogms yisnetdze al aatas TL aetdw 
19V Ll itil tdtancese atedree ead dotd w 
ets ylqete et teri ,32h of. Mva os? s9bms 
fe desnqraial of berpnieqes evan searov ed? vsw 
inomnisved Laisbsl sig: 3 1ewOg antinloggs 
sntinfougs as orndt?,etom elIcil #2 ask Pahl noltose 
fnoms fias4 a tolto1belimt eseiaeo Si. 3 tewog ~ 
mgutegas siuq end deul ehaiseenatd. Jade 
i 
faye tivo) eth dopttanooss o¢ Sénew sontvotq 


afenudixd lo e9laes s peliacsces oF BinawW hes t£.20 0 


| rornd nolteeup sdd -emeldorg seluontdasq Bete tse od 
' | a 24 


ZULTISTENSAT MOY SEA 1 @eMoDed: 


8 ,dnemaievos Lsenobe? eft Yd Sediboqqn eats 


voy II Seln ¢ldnousriat eb dotiv noite 


101 ,b16e0' s datidateas JonaBo ata in 
fetson # yflapiasd ll Porites 


ear 
oT ee oo" 


140. 


problem, without getting the federal government to 
make an appointment. Of course, this came up 
initially when they established labour relations 
boards. 

I think surely, if the province is going 
to have the obligation to administer justice in 
a province, it should then have the right to 
Structure particular aspects of it, both 
administrative and judicial, as it sees fit; and 
it should not be hamstrung by some jurisdiction 
which they are only going to find out exists after 
they have established a board and somebody comes 
along and say: "You should have been appointed 
by the federal government." It has really been 
the expansion of the appointing power which the 
Courts have done, expanding this appointing power 
to a position where it is now basically a 
legislative power. It is a power which confers 
some intangible legislative jurisdiction on the 
federal Parliament. 

Of course, there are many cases where they 
have done this -- Mining Commissioner, labour 
relations boards, Masters exercising jurisdiction 
in mechanics' liens, all these cases; and it is 
just impractical and illogical. 

Secondly, I think, in any federal system -- 
certainly in the States the superior court judges 
are all appointed by the state jurisdction. 


I see more logic for having it done by the lower 
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order of government than the higher order; Yang *f 
think these are points which do not have any 
relation to the political expediency “of it. 

I think the Section 96 argument is the 
big thing. If you can define a power of 
appointment which will not confer some fundamental 
legislative jurisdiction on the federal SyVe tine . 
then maybe the appointing power should be in the 
federal authority, but I really do not see any 
reason why it should anyway -- why should they have 
2 A Are they more capable of making better 
appointments than the provinces? VEPUaLINLY sL1. 
you are going to have a nominating commission 
they are not. 

PROFESSOR FOX: I can think of’ an 
additional argument that would bolster your case, 
too. On occasions provinces have wanted to have 
another Court added to an existing Court, and the 
federal government, for whatever reason, would not 
appoint a judge. Therefore although the Courts 
are charged under the constitution with providing 
the structure of such Courts, the building, staff 
and so on, they could not get the judge appointed. 

ori recall, obRRsetiy’ there was a case 
in Prince Edward Island where Prince Edward Island 
waited twenty-two years to get an additional 
judge appointed by the federal government to 
whatever the provincial Superior Court is called 


there. At least in that case, the successive 
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governments in Prince Edward Island felt they were 
hard done by. 

PROFESSOR LEDERMAN: They have always 
appointed as many judges as they needed. I am 
afraid as far as the Section 96 point is concerned, 
it is too technical an argument for us this 
afternoon, but I am afraid I am on the other side 
of the fence there, frankly. If that*is the thing 
you are worried about, you do not have to cure it 
by this method, which is "a steam hammer to drive 
atack"; but if we are going to maintain the same 
System of courts and not go to the American system 
or two separate systems of courts, then, as I say, 
the logic is to alternate the provincial and 
federal appointments, not all one or all the other. 

As a matter of fact, there is, as I 
say, an important division now, in that the 
provinces appointing the provincial criminal court 
judges who try 90 per cent of the criminal cases 
in the country under the federal criminal law, the 
Criminal Code, so I think there is a lot more to be 
looked at in this. 

PROFESSOR McIVOR: YOu, are still ‘coniident. 
Ed, you can detect the threads of consensus in this? 

MR. CALLAGHAN: I don't think there is 
one, either. 

MR. GREATHED: Well, the point is being 
debated. There is a fundamental difference of 


opinion. 
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PROFESSOR CREIGHTON: You can add my voice 
to the opponents of it, Mr. Chairman. 

MR. GREATHED: Tet hinke Dine Forsey 
essentially made the same point. 

MR. CALLAGHAN: If this is wrong, what is 
the argument for maintaining the power of appointment 
in the federal government? I would like to hear 
that argument. 

PROFESSOR LEDERMAN: The argument is 
that these Courts are trying cases under federal 
law as well as under provincial law. 

MR. CALLAGHAN: Why does that mean they 
should be federal appointees? It makes it one or 
the other. I am asking not for your argument as 
to alternate appointments, but the argument in 
support of the federal appointing power. 

PROFESSOR LEDERMAN: If you are going to 
have one system of Courts trying most of the issues 
in the country, whether they are right under federal 
or provincial laws, the real reason for one system 
of Courts for this purpose is that in case after 
the case you have got a package of points, some 
federal and some provincial. If: there. is: virtue 
in the one system of Courts, then either you take 
some of those Courts and let the provinces appoint 
the judges, and others let the federal authorities 
appoint the judges, or you alternate all along the 
rine* Somebody has to appoint judges to the 


single system of Courts, so you have to say it is 
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either Ottawa or Toronto. 

MR. CALLAGHAN: You do not really think 
there is any reason for one over the other; your 
logic is the ultimate appointment as opposed to 
Saying --- 

PROFESSOR LEDERMAN: My logic leads me 
to either a dividing up of the power of appointment, 
either the way we have it now or the federal 
authority to say: "It is our Criminal Code and we 
will take what your judges say about it ;°. on“the 
other hand, it is your Real Property Act and you 
will see what our Superior Court judges say about 
land titles." You can have that kind of division 
of appointing power, or you can have alternate 
appointments all the way through. On the logic 
of 4 single System of Courts in a federal system, 
pursued to what it means for appointment, that does 
not mean that the provinces appoint all the judges 
or that the federal authorities appoint all the 
judges. It means each appoints some of the 
Judges; you have some kind of System where each 
appoints some. 

Now, you are going to Ottawa in the 
position of saying: "The provinces should have 
some voice in who sits on the Supreme Court of Canada, 
because the Supreme Court of Canada is the final 
court of appeal on provincial laws and on provincial 
powers and all kinds of things." It is also the 


final court of appeal on federal laws and federal 
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powers. The sharing argument which applies to 
the appointments to the Supreme Court of Canada, 
which you are going to promote in this paper, 
applies logically throughout the whole bit. 

MR. POSEN: Of course, on the Supreme 
Court of Canada the provincial participation is in 
the nominating commission; with regard to the 
provincial Superior Courts the federal participation 
is also in the hein Aetine commission. 

PROFESSOR LEDERMAN: Yes, it is the same 
nominating commission. 

MR. CALLAGHAN: And the appointment in 
the Supreme Court of Canada and the nominating 
commission is done by the Governor General in 
Council. 

PROFESSOR LEDERMAN: And the actual 
appointing in the other case would be the Lieutenant— 
Governor. 

MR. CALLAGHAN: And the nominating 
commissions are made up of representations of both, 
so it is really not as far off°as you might 
imagine. 

PROFESSOR LEDERMAN: I think the 
nominating commission makes the alternating idea 
pretty easy. You would have to be specific about 
who- did the Chief Justice. 

MR. CALLAGHAN: The other point is that 
I am not satisfied that the federal government are 


acting from the position of a single, unitary 
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System of courts. Bill 192, as you have in Federal 
Courts, is a recent example of the federal government 
extracting from a provincial Superior Court 
jurisdiction and handing it over to a Federal Court. 

The logical progression from that would 
be a Federal Court System, and they have taken all 
Jurisdiction and administrative law from the 
provincial Superior Court and transferred it over 
to the new Federal Court jurisdiction that was 
exercised by the Supreme Court of Ontario over 
federal boards and agencies, which has now been 
removed and put in the Federal Courts. So) Dvam 
not so sure that a Federal Court system is not 
coming. 

PROFESSOR LEDERMAN: I agree with you 
the federal government may be undercutting the 
argument I am making with their new Bill C192. I 
am not so worried about their having a 
reconstructed Exchequer Court now being called the 
Federal Court (since the word "Dominion" is out of 
fashion); I am not so worried about that getting 
the supervisory jurisdiction over federal 
administrative tribunals. The provincial 
administrative tribunals are still under the 
provincial courts, but they have got bills and notes 
in here, did you notice? 

MR, CALLAGHAN: They have got everything. 
I think it is an indication maybe the Federal 


Court system is in the offing. 
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PROFESSOR LEDERMAN: With bills and notes, 
the whole promissory note System, you cut into all 
kinds of civil rights issues with a knife. y 
wonder what they are up to. They are certainly 
cutting their own throats with this kind of thing. 
They are undercutting my argument. It is hard to 
make the argument I am making, I agree,, «in, the, face 
Of eBid) 10192. 

ACTING CHAIRMAN (Prof. McIvor): As the 
Chairman indicated, gentlemen, he did not want to 
cut off this discussion unduly, and I am not sure 
it can be said that we would do that. When he 
left he intimated great hopes that on his return 
we would be discussing the next topic, which 
nelates to proposals on the Senate of Canada, and I 
would suggest we might move along to that, but 
before inviting your views on specific séctions . 
of that document I think Mr. Greathed would like 
to make a few short background observations. 

MR. GREATHED; Thank you, Mr. Chairman. 
I just have really three points I would like to 
make. First, the point which I made when I sent 
this paper out to members of the Advisory Committee, 
namely that this particular draft is in a much 
earlier state of discussion; it has not been as 
advanced, it has not received the same kind of 
Scrutiny, either by this Committee or within the 
government, as the paper on the judiciary has. 
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preparation. 

I would make in my second point Just the 
observation that I would ask you to bear in mind 
the discussions that this Advisory Committee has 
had on the Senate over the last few years, and 
perhaps not discussions of a particular character 
but more of a general character. They include 
observations made to this Committee by Mr. Robarts 
on a couple of occasions, and they anc luge, OL 
course, observations made by various members of 
this Committee and papers and shorter papers and 
discussions during the course of our debate over 
the last few years. 

The stage we have reached now, of course, 
(and this 1s really my third point) is that we have 
a committee of ministers on the Senate. Ley Wael 
I presume, be meeting again in the not too distant 
future; at which time, as part of its contribution 
to the review process, Ontario will be expected, I 
think, to submit views on the Senate in a way that 
we have not done extensively except for a few 
propositions. 

Some of the contents of the paper you 
have before you now certainly reflect the rather 
intensive discussions that have pone “On in the 
Continuing Committee of Officials, of Canadian 
Ministers on the Senate, and indeed in the reneral 
debate that has gone on since the Continuing 


Committee began its work, since the Constitutional 
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Conference began its work. 

Of course, this paper is also written with 
the knowledge of the rather extensive proposal 
that was put forward on the Senate by the Government 
of Canada. 

With those remarks, Mr. Chairman,just to 
sort of set the stage for this, I would invite 
comments from the members of this Committee on this 
particular paper and indeed we would welcome any 
and all. 

PROFESSOR FOX: Mr..Chairman, .l would like 
to raise a question about the sentence appearing in 
the middle of page 2, which says: 

"A century of experience has demonstrated 

"that the need for such an institution 

"has not declined as the provinces and 

"population of Canada have increased" 

MR. STEVENSON: Jaen the ner? in 
front of "demonstrated" must be put in. 

PROFESSOR FOX: That would make it more 
acceptable. 

there are really Swo.points. Piratsof ail. 
one could raise the question, of course, whether 
we need the Senate at all, but I imagine your group 
has moved beyond that point, so perhaps we do not 
Beedsto.ciscuss it. Then I would feel that this 
sentence still is a sort of non-sequitur, in view 
of what has preceded it and what follows it. 
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was not related to the size of population or the 
number of provinces. You see my point? «hha WF Rg 
do not think it makes a great deal of sense the 

way it is expressed there. Why not state what 

the original reasons were for the creation of the 
Senate, and then if you want to Say those need still 
continue, all right. 

ACTING CHAIRMAN (Prof. McIvor): Leave out 
any reference to provinces and population. 

PROFESSOR FOX: Iam just suggesting it be 
rewritten, really, unless there is some hidden 
meaning here I do not catch. 

MR. GREATHED: No. 

PROFESSOR FOX: A question about page 4 
under "Recommendation" and this just for information. 
Is Canada the only federation only whose 
constitution the power to appoint senators rests 
exclusively in the federal government? 

MR. GREATHED: To the best of our 
knowledge. A lot of this paper, incidentally , 
ees a good deal of the rather lengthy study 
by Ron Watts of Queen's. That study, of course, 
will be published in the next volume of the Ora wilote Cra 
papers. 

PROFESSOR FOX: That was certainly an 
excellent study. I enjoyed this paper and I do 
not want any comments I make to seem unduly 
enitical. I thought it was imaginative and 


had new ideas that I had not seen expressed. 
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PROFESSOR BRADY: Its basic idea is that 
the Senate should no longer be nominated by the 
federal government, but that the senators should 
be nominated by the provincial governments, presumably 
to conform much more with the sort of pattern with 
federal second chambers. 

In general, I think I would agree, 
although I would like to modify this federal notion. 
I think I would have the national government also 
nominate some members. I am thinking of the fact 
that the calibre of quite a number of the members 
of the present Senate, or the Senate as it exists, 
has been pretty good. I know the dim reputation 
the Senate has as the chamber of retired and worn-out 
joliittietans or wealthy contributors to campaign 
funds; but actually there is a group of senators 
there who have considerable ability, even if they 
are sometimes over seventy, and considerable 
experience, and they do good work on committees 
of investigation. They express some views that 
may not have much influence on public opinion, 
but nevertheless they are expressed and they are 
views worthy of expression. 

I'-would not like to see, as it were, all 
of these people removed from the present Senate, 
to be replaced by nominees of provincial governments. 
Provincial governments may nominate some wise men 
tooterTs Gor not know,:at ds,untried,yet.. 


I*would like to. retain, in. other. words, 
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a little of the older system along with the brand 
new federally devised and federally oriented 
Second chamber. That is my suggestion, for wnat 
it may be worth. 

MR. CREIGHTON: In other words, more of 
what was actually recommended in the original 
federal White Paper? 

PROFESSOR LEDERMAN: It proposed some 
provincial appointments. | 

PROFESSOR CREIGHTON: It does not say 
how many, what proportion. 

PROFESSOR FOX: There is one omission 
here from the present arrangements available for 
the Senate; that is, there is no reference to the 
deadlock provision that exists at the moment for 
the appointment of six senators. Whether that was 
intentional or’ not, I do not know. 

MR. GREATHED: Would you like to comment 
on that, Judy? 

MRS. WILENSKY: Team SOlry eck iad fot 
catch that. 

PROFESSOR CREIGHTON: Relates to the 
deadlock and the possibility of appointing an 
additional four or eight senators. 

MRS. WILENSKY: It depends on the power. 
In other words, in the case of the present Senate, 
you have to be able to break a deadlock on a piece 
of legislation, and the power of absolute veto is 


taken away from them. The need to appoint extra 
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senators to break a deadlock no longer exists to 
that extent. 

PROFESSOR FOX: Perhaps that might be 
mentioned somewhere and explained. 

MR. GREATHED: Yes, I had not remembered 
that that point had come up in our discussions. 

PROFESSOR LEDERMAN: A deadlock can be 
resolved by the Rules of Procedure of the Senate. 
If the voting is even, the motion is lost. I have 
forgotten what the Rules are. 

MRS. WILENSKY: That was the suggestion 
within the classification where, if the vote was 
even, it was decided ~-- 

PROFESSOR FOX: Do we want to play the 
numbers game and discuss numbers? 

MR. GREATHED: I would be delighted if 
you play the numbers game. fechainke youl wil lefind 
it is not very rewarding. 

PROFESSOR FOX: Page 8 is the 
recommendation. One can say so many things about 
different proportions of numbers, but let me make 
One comment and maybe other people would like to 
add a comment. 

PROFESSOR MEISEL: With respect to the 
numbers game, why don't you turn to page 10, which 


is the same language but more of it. 


--~ Short recess. 


THE CHAIRMAN: Can we resume on the 
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reconstruction of the Senate? Had we been going 
through this in any order or just taking comments 
as they occur? 

PROFESSOR McIVOR: No, we were at page 10. 

PROFESSOR CREIGHTON: Lo 1 siworth: noting , 
Mr. Chairman, that in respect of division II on 
page 4, the recommendation that senators should 
be appointed by the governments of the provinces 
for a term of six years, the Province of Ontario 
has (I think this is correct) seen fit to disregard 
the recommendation of this committee made, I think, 
on several occasions over the years, with respect 
to the composition of the Senate for appointment. 

We never even contemplated, I think, the idea of 
all senators being appointed by the governments of 
the provinces. | 

PROFESSOR FOX: I am dubious that you 
would ever convince the federal government to agree 
anyway. 

PROFESSOR CREIGHTON: We are not talking 
about the federal government ; we are talking about 
this Committee. 

MR. GREATHED: I do not think it was so 
much a matter, Professor Creighton, of disregarding 
what the Committee had said as that when we had 
listened over several years to a variety of 
comments and led quite a bit of material on the 
Senate, also listened to discussions within the 


committee of ministers on the Senate and the 
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Continuing Committee of Officials: there came a 
point where we had to put something down on paper 
which seemed to take into account, imperfectly 
perhaps, as many different points of view as 
possible. I suppose you come could up with very 
many different schemes and many different 
alternatives. We chose this one for discussion 
by the Committee, and I think it was really a kind 
of arbitrary decision as to how you could come up 
with a fairly uniform presentation which at the same 
time tried to take into account the various points 
of view -~ not all of them, but as many as we 
could see that had been put forward. 

PROFESSOR CREIGHTON: But in (this 
particular recommendation too, there is no attempt 
to compromise between different points of view. 

You simply plump for one method of appointment. 

PROFESSOR LEDERMAN: I am opposed toa 
provincially appointed Senate. If I have not said 
so before, I say so now. 

PROFESSOR MEISEL: Did kevkete. 

PROFESSOR FOX: ALL ofuGhem? Would you 
appoint all of them? 

PROFESSOR MEISEL: I think the point Alec 
Brady made certainly should be taken very, very 
seriously. I do not know what the proportion is. 
It seems to me that in a way, from the point of 
view of the federal government, it is worse to have 


too small a proportion than none at all; although 


balla i 


rE gaewe ogni 6Nst ot De 


25 Waly. To etntog vanes 5B. URsm 25 weaieie 


vey agtw ai bites ‘anos soy eeoqque fT peal 
inSxsteth Uiipm oe Bemados tnenetiib em 
Molezcuoerb Or Sno eftay sage Sy | -esviisnistis 
baths yilees aew os tetas I bas .eettiomo? eid vd 
ws smdo Dives Woy won og ag motetogb yrsadides Yo 


sms ag-Gs fotdw uglissassang picgitaw vilately si dsviw 


— 


6uQg fy s v Sil NOS O5 To tnt € xS7 oF bains eal? 
& Viem-gs JG0 ,medd to Lis. ton «— wely to 


EWwrod Inq nese bad dsdd. ese Bbliios 


gme | BL S'ShY ,9000 dol’sbmemngper selyuo lived 
io ainted gnetsl lb asswied selmosamon of 
(Loqgs "lo Sornvom eno so} apmiq vlamte wor 


qo ine J ‘VANRAG sosdetORS 


£2 fn eved LOT -S7805C bevtaoggs ylilstonivorg 


of vee I ,.stolsed os 


‘woas Go Life tatoqas 
SSTA. Into. ¢ Antid 7 } IS2ISM AOe2RqTORF 


X ov , PL (* te =e bluona Ve ODS Seo: eben ya * a re 


| 
fi 
aE: 
ie = > ee >A : 4 ‘ 
: ei MOLINOGo tg sdt Yadw wonn Jom oh: 1 « Yiauolres 
v nines 
~ é 


40 Sriieoy sit mord  vew 4 Ab 


tars. af ee 


a) i 
avert oF sarow 2! tt .dasmersyor famahye ai ol Wo) 


Mauetate (ATR th ened pits — pea 
| | ous 


ro 


I think the point that was made is valid, that there 
Should be a federal presence in the Senate, both to 
make it possible for the spokesman who have that 
point of view to be active and effective in the 
Senate; also, to maintain that very useful place 
to which you can send some politicians who may have 
to be removed for one reason or another from active 
politics, say, in the House of Commons or in the 
Cabinet. 

PROFESSOR LEDERMAN: When I said I was 
opposed to provincial appointments, I was opposed 
to the proposition here that all senators --- 

PROFESSOR MEISEL: LOM SOrrys ib 
thought you meant any. 

| PROFESSOR LEDERMAN: i Tavouréc abolition 

of the Senate, but 1f there is going to be a Senate, 
then an appointed Senate with these restricted 
powers, I think the power of appointment should be 
shared, and the question becomes how you divide 
up. 

PROFESSOR CONWAY: Not that it does too 
much, why do you favour the abolition of the Senate? 

PROFESSOR LEDERMAN: 100 NOt) Citi hee 
has much to contribute. I think Parliament, plus 
the federal-provincial conference and provincial 
legislatures can run the country. 

PROFESSOR FOX: Mind you, the suggestion 
is that the powers of the Senate be considerably 


reduced from those that now exist constitutionally 
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at any. rate; so I suppose you could argue Ghat ewithin 
the total Parliament this would be the provincial 
House, and it might therefore be argued that it 
should be representative of all the provinces rather 
than the federal government. L donhkteknowy4i i think 
we ought to talk about the powers in a moment, but 
maybe one should mention that in conjunction with the 
Pcnanstaate 

PROFESSOR BRADY: One might argue, however, 
Paul, thatrit woud not be inappropriate to have 
some people present who are nominated by the federal 
government and, presumably, would be interested in 
looking at some of the questions debated from the 
federal government's point of view. The plan 
here certainly is admittedly the traditional 
federal institution. You thinkvof,itras a,House 
of Commons, and the plan here certainly is admittedly 
the traditional federal institution. Either. the 
members are elected by the electorates in given 
states or, let us say in the case of Switzerland, 
Germany, and so on, represent the governments -- 
in Germany, of course, in a very special sense 
that you cannot reproduce and which I do not think 
it is desirable to try to reproduce because our 
history and so on is entirely different. 

I do not think you need to follow any 
one pattern. I think that given my suggestion 
of combining some federal representatives and 


provincial representatives, a second chamber that 
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could be effective might very well emerge from this 
amalgum. 

You cannot tell what a second chamber is 
going to do anyway, how good it will be or how poor 
it will be. That, I think, the present constitution 
seems to demonstrate. You are embarking on an 
experiment in any case, and I do not think you are 
increasing the perils greatly by trying to combine 
the federal nominees and the provincial dunia. 

PROFESSOR MEISEL: In any event, you would 
have to have some spokesman who would pilot government 
business or at least would speak on behalf of the 
federal government. Would they be taken from the 
Prince Edward Island delegation? You have to give 
them some kind of status in the chamber. 

PROFESSOR FOX: Of course, the arrangement 
that has prevailed for some years is that the 
Senate has invited federal ministers to come up and 
appear if they wish to aeeene their legislation. 

It is an opportunity that has not often been taken 
advantage of, but it has been provided. YOu are 
thinking of the traditional metnod of having the 
government leader in the Senate and so on. 

The problem there, judging by the two 
books written on the Senate, Kuntz and McKay, is 
that the government leader of the Senate has often 
been so badly informed that he has not been much 
of a leader at all, but that is another problem. 


PROFESSOR MEISEL: Also, there may be 
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no effectual government. Of course, this can happen 
in our Senate anyway -- a Conservative government 
is elected, and so forth. 

PROFESSOR LEDERMAN: These appointees 
would represent governments too, at least in the 
first six years, because they would be looking for 
re-appointment for the second six years. 

THE CHAIRMAN: Has the government leader 
of the Senate always been a member of the Cabinet, 
do you know? 

PROFESSOR FOX: No. 

THE CHAIRMAN: That’ is fairly recent 
then? 

PROFESSOR FOX: No, Diefenbaker left 
Haig's successor out, Asseltine, he left him out 
of the government but that was considered to be 
most unusual. 

THE CHAIRMAN: Why is it they felt they 
were badly informed? 

PROFESSOR FOX: Because there was a 
breakdown of communication. They might have 
attended Cabinet meetings, but they were not given 
an order of business by the functioning side, so 
that there were occasions when the bills would be 
presented in the Senate and members would rise and 
ask "Why are we considering this now?" and the 
government leader would say "I don't know." "What 
is the intention of the government?" "I don't know". 


This happened even when there was a massive 
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majority of the same party complexion in both 
Houses. 

MR. GREATHED: There was even a 
Suggestion that when the federal government presented 
its proposals on the Senate and the Constitutional 
Conference, there was a breakdown of communication 
between the government and the Senate. 

PROFESSOR FOX: I can well understand 
that. 

MR. POSEN: The government leader in the 
Senate, of course, had to play the role of the 
whole Cabinet. He had to switch hats and put on the 
hat of a different ministry any time a bill came 
up. Of course, there was no possible way he could 
have the expertise to be able to do so. 

PROFESSOR CREIGHTON: All the more 
reason for the total abolition of the Senate. 

MR. GREATHED: That was in our proposition, 
of course. 

MR. POSEN: UNLESS we could reform 0. 

MR. GREATHED: But we were prevailed 
upon, in the chemistry that goes into this sort 
of thing, that perhaps this was not a suggestion 
that realistically we could put before the 
Constitutional Conference. It is certainly an 
alternative. 

PROFESSOR BRADY: I do not think the 
abolition of the Senate would be accepted by a 
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impracticable. 

PROFESSOR CREIGHTON: They just like the 
thought of it being there. 

PROFESSOR BRADY: And they like the 
representation. 

PROFESSOR MEISEL: Some of the role 
assigned to the Senate here strikes me as being 
potentially very useful. ES°TU*tChourht’ them cnat 
the Senate, as roughly as projected here, could not 
perform this function of examining those areas 
which are of interest to the provinces? It seems 
to me this is a potentially very rich possibility 
for Canada. As the federal system is changing, 
this is one adjustment of institution we can make. 
If it were a question of preserving the present 
Senate, I fully Saree tel us gets riarvor ite 
because it is not really very useful, but this is 
a very different kind of animal. 

PROFESSOR CREIGHTON: How are you going 
to define what legislation substantially affects 
provincial interests? 

PROFESSOR MEISEL: Are you on page 12? 

PROFESSOR CREIGHTON: Page 11 at’ the 
moment. 

PROFESSOR MEISEL: On page 13 at the top 
you will find the procedure. 

PROFESSOR LEDERMAN: The classification. 
Does this mean that all legislation must be 


introduced in the first instance in the House of 
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Commons? 

MR. POSEN: Yes" 

MR. GREATHED: Yes% 

PROFESSOR LEDERMAN: You cannot introduce 
anything for the first time in the Senate? 

PROFESSOR FOX: ineidentally, there’ is- a 
small point on that. May I intervene, Bill? 
Private bills may be introduced in the Senate now. 
Was it your desire to exclude them too under your 
new arrangement? 

MR. GREATHED: The new arrangement was 
pretty sweeping. That might have to be looked at. 

PROFESSOR LEDERMAN: Pretty useful 
device to be able to slip a private bill into the 
senate. 

PROFESSOR FOX: Yés ,+Tethink fF you just 
put in the clause, "except for private bills". 

MR. GREATHED: i think what we are 
proposing, as John Meisel has said, is really 
such a different animal that it may be that we 
can graft on some of the portions of the old and 
come up with an interesting hybrid. I think’ that 
would have to be looked at sort of individually, 
proposition by proposition. I would not really 
like to comment off the top of my head as to 
whether this suggestion is good or not. 

I was thinking of Professor Creighton's 
cemmeael and I think here the only answer is that 


the committee would make that decision. 
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PROFESSOR CREIGHTON: I know, but you 
have to make it on some kind of basis. You have 
just an abritrary vote as it is here on page 13. 

MR. GREATHED: I presume what they would 
do is they would consider what was the substance 
and intent fof the piece of legislation in»fronttof 
them, and then, through their experience and 
knowledge and what-have-you, would declare it either 
Substantially affecting provincial interests or 
not. 

PROFESSOR CREIGHTON: I should expect, 
with a fair degree of confidence, that almost 
everything would be declared substantially affecting 
provincial interests. 

PROFESSOR LEDERMAN: Including the 
budget? What about financial legislation? 

PROFESSOR CREIGHTON: You would be 
stymied from the beginning. 

PROFESSOR BRADY: It would be an 
exceedingly overworked committee. It .mayrbe the 
only practical way of coping with the question, 
but one can see that there would be some difficulties 
about its work. I do not know whether it would be 
insuperable, but we may as well admit it is not 
going to be a simple device. 

PROFESSOR LEDERMAN: Wouldn't you have 
to have the rule that they have with respect to 
the Parliament Act limitations on the power of the 
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certified by the Speaker of the House of Commons, 
it does not go to the Lords at all? If>tnis 
Suspensive vetc works on money bills which will be 
classified every time as affecting provincial 
interests ~-- 

PROFESSOR BRADY: It may be simpler to 
determine whether a bill is a money bill than 
whether it affects provincial interests. 

PROFESSOR LEDERMAN: Yes. 

PROFESSOR CREIGHTON: in ,othen .werds , 
whether it is going to be held in Ottawa. 

PROFESSOR LEDERMAN: But you are into the 
whole spending power thing, that is what the 
provinces are complaining about. 

PROFESSOR FOX: Yes, that.is a good 
point, Bill, because all your estimates and 
budgets could be suspended. 

Min POSEN: One can LOOkyatutnls «im the 
most critical light or worst expectations. One 
can almost imagine a situation where within a year 
they would work out a set of ground rules on how to 
classify legislation. Lahey swouldegesinto.it scold, 
but I imagine they could take something like the 
Canada Water Bill and say: "Yes, there are 
provincial implications." They could take something 
else like the Weights and Measures Act and say: 
"This has no effect"; or take something regarding 
northern development or territorial courts in the 
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Northwest Territories and say: "This Act has no --- 
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PROFESSOR LEDERMAN: But, you see, you 
are talking about the basic powers of a chamber of 
Parliament. As Professor Creighton has been 
pointing out, it is going to depend on the toss of 
a coin, on the vote of, what, six senators, and it 
is not clear whether the chairman has both a 
deliberative vote and a casting vote. Thay sere 
of thing could be solved, but how could something 
so basic as the definition of the powers of the 
Senate on any terms be left to the chances of 
tossing a coin in committee? 

MR. POSEN: The power being just a power 
to veto something for three months or one year. 

Of course, reading the rest of the powers, it 
certainly requires one heavy negative vote --- 

PROFESSOR LEDERMAN: If you were a 
federal civil servant and the federal budget were 
needed for one year, you would get your choice. 

MR. POSEN: Lt Wsi’the-=money bills, I 
am agreeing with you, would be the difficulty there, 
but let us take something like the Canada Water Act 
which the classification of the committee of the 
Senate would declare substantially affecting 
provincial interests. It now goes back to the 
House of Commons, receives Third Reading, and goes 
back to the Senate for consideration substantively 
there. Our proposal is that if two-thirds of 
the senators vote against the bill, it is then 


vetoed for one year. 
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PROFESSOR LEDERMAN: In other words, 
one-third of the senators can pass it. 

MR. POSEN: All right, in other words 
what we are saying is that the provincial opposition, 
or the regional opposition, must be so overwhelming 
that senators from many parts of Canada would 
declare that the bill is unacceptable as it is. 

MRS. WILENSKY: There is another concern 
about money bills. Take something like the Medicare 
legislation. Would that be classed as a money 
bill in the same way as the budget or appropriations 
would be? That is the kind of bill that is really 
the guts of the problem. 

PROFESSOR LEDERMAN: Federal Medicare 
legislation would be certainly classed as a money 
bialil 

PROFESSOR McIVOR: Sure. 

MRS. WILENSKY: in Iwhtichecase; ido swe 
want to say then that no money bills shall come up 
to the Senate, because in that case we would be 
saying that something as important as a shared 
cost program, which vitally interests a province 
with 50 per cent of the outlay, would not go to the 
Senate. There is a distinction between that and 
the budget, and the question you are raising is: 
"Can you actually, validly, make it legislation?" 

PROFESSOR LEDERMAN: Equalization 
payments to the provinces are in the budget. 


PROFESSOR CONWAY: I wonder if someone 
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would enlighten me as to why there is a need for 
the Senate anyway? How many countries in the 
west have uni-cameral legislatures? 

MR. POSEN: Federal countries? 

PROFESSOR CONWAY: Yes. 

PROFESSOR FOX: i sannde think of any. 

MR. GREATHED: Cannot think of any 
federal. 

PROFESSOR CONWAY: IT am'a little pugzled 
by the discussion. There does seem to be no need 
for a Senate. We have got along very well with a 
moribund one for a very long time. Why reactivate 
LG? What is the political theory of a two 
chamber legislature and its desirability, as against 
a one chamber legislature which, in effect, we have 
had for some years? I think that is where we have 
got to start. 

PROFESSOR BRADY: Ido not think’ we’ Nave 
a one chamber legislature; we have two chambers. 
You may minimize the significance of the work done 
by the Senate, ren a Fope? ‘and itn has pelitical 
significance certainly that here you have certain 
regions, certain provinces, pretty strongly 
represented in the national Parliament. The 
senators from these provinces are perhaps not so 
valiant as outspoken champions of their provinces, 
as it was thought they would be, but they do 
express views with respect to their regions, and 


their regions or provinces are very attached to 
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what representation they have in the Senate. 

You talk to Maritimers about diminishing the number 
of senators in the Senate of Canada, and you will 
get a very prompt reaction. 

PROFESSOR CONWAY: Lsamysure, yes) sbut 
do these views have any power in the actual 
legislative process, or is it just a sounding 
board? 

PROFESSOR BRADY: These are political 
facts scsurely, and; as facts, part of the political 
system. You cannot write off the second Chamber 
as valueless by ignoring those facts. 

PROFESSOR CONWAY: What I am really 
trying to get at is what is the precise value of 
the Senate. It is certainly not what the British 
North America Act said it was going to be. 

PROFESSOR MEISEL: The Senate played a 
very important role in making the original agreement 
acceptable because it acted as a guarantee for 
some people who otherwise would have had grave 
doubts, and did have grave doubts, about becoming 
partiofathencountry : 

It may be used in exactly the same way 
now. It may be used in two ways. It may become 
a guarantee to some people who feel that the 
provincial viewpoint could be put more effectively 
if there were this body in Ottawa. 

PROFESSOR CONWAY: L see. 


PROFESSOR MEISEL: That is*only one side. 
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“he other side of it is that it presumably could 
act as yet another agency which would permit 
negotiations of the decision-making process to 
take place with both (if you will) national 
perspectives being taken into account as well as 
the regional perspectives. So ythatirilt could 
become one of the things, like the meeting of the 
first ministers, like the Continuing Committee, and 
so on, where federal and provincial viewpoints could 
be discussed and taken into account. 

PROFESSOR CONWAY: Professor Lederman, 
you would not agree with that? 

PROFESSOR LEDERMAN: Ly -aimi teeiveaniias 
agree with what I think is Dr. Forsey's position. 
ieimean jrelihervelh agzeaiwith Mr. Nixon, the: Liberal 
jeader in Ontarioythat, the best thing ‘tol ido iis) to 
aboiksindtis sor iItiaowcare wret teoline taondo that, 
I would go to Dr. Forsey's position, where ne would 
not abolish it but he would not change it very much 
because it does some useful work as a revising 
chamber for federal legislation; and, being an 
appointed Chamber, it has never attempted to assert 
these theoretical equal powers which it has. 

PROFESSOR CREIGHTON: Sometimes it has 
asserted them. 

PROFESSOR LEDERMAN: It has occasionally 
asserted them. It is’ too bad’ Dr. Forsey is not 
here, because this has been one of his great 


studies. 
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PROFESSOR BRADY: It has’ revised certain 
legislation very, very considerably. ievmuCis Wore 
readily develops challenges, of course, by using 
the veto; but as to revision of legislation, 
numerous acts have been greatly improved in their 
passage through the Senate by revision. 

PROFESSOR LEDERMAN: but thts’ ts ra 
purely federal function, approving federal 
legislation, and does not have much to do with 
federal-provincial relations. 

PROFESSOR BRADY: iM ican aver 
Sometimes the improvements rest really upon clauses 
that “arrecy Provirclal or rergronalinverests', 10v 
the interests of governments, necessarily, but of 
people in a given region. 

PROFESSOR CONWAY: Perri sith Caer tou Le 
to reconcile with what Paul was saying about the 
lamentable performance of the majority leader in 
the Senate who did not know what the bill was and 
had not been informed. 

PROFESSOR FOX: This has been despite 
the lack of regard that successive governments 
have tended to show to the Senate. Orgiing we ees 
fair to states orn the vasis of the evidence 7*that 
generally governments have not concerned themselves 
about what the Senate thinks about a bill until 
the Senate creates difficulties for them and 
then maybe it has concerned itself; but I would 


agree entirely with what has been said by Dr. 


a hee 


Sea 
nterres daaives ast ef ttt 


ieee 
ae ep 


Site . ey 
oir coun 37 -vlitsteblerns easy | Urs" not: tae 
ir 


‘anteu vd ssaupom io. . gepretiano eqoLeveb y¥lt 


-tisiztgel Yo aotelven :at ea dud» ,otevrads 
5 o 


a TLS syorgmt yitsetm nesd evel aedos suo TengA + 
: 7 


joLelyes yd sips. soe dawera? essen 
ye SVAMASCA AOSESRORF 
if ,“olvonw? -Permtst vietig 
bite ,nolbstaletyel 
c a3 totentvoq=reeaue’ 
RG Otte WOT 
re aes Bs syvotamt ody szamijenog 
: Mioins slonivestg gostts tad? 
etesiotal eft 


nevig a nt elqosg 


pow f >eew Ceiw elilonosst oF 
o ke ty ‘bo soagento?req eldesnsnal 


{tw evened sd 


-, 
® 


isd Jon bsd 


it 9 ig of Sobnes sveti 
—. she + y ( + pes ade 
vs ~ eat + SY S is o3 sist 
~ SV TSiisevog vifarsr he 
ale pA ext Bed a ‘ <0 
r | intuit stenstehy gece syods - 


itivgol?ilin setgets e¢ernet 


Pane . {ss +! Sito cn wp SA af adysa 1? 
7 


4 


Vc. blaea- need (Bat saiy Asda ylerlins 


- a - 
—— f : ree hares a 


def des 


Brady, Professor Creighton and others, that the 
Senate has performed a very useful function on many 
occasions. We have not mentioned, in the catalogue 
of things it has done, the very valuable committee 
work it has done on a number of occasions -- on 
topics which, incidentally, the House of Commons 
would not have .concerned itself with, probably 
because there were not many votes attached to it. 
I am thinking of Reid's committee many years ago 
now on drug addiction, which conducted a national 
inquiry. . I am thinking of the Senate Committee 
on Manpower a few years ago which hired Deutsch 
to conduct technical surveys and led to mucn of our 
concern now with the level of education and 
improvement of employment by retraining programs. 
This came out of the Senate committee. There was 
the Senate Committee on Human eee which was a 
joint committee after the second world war; the 
Senate Committee on Land Use. 
PROFESSOR BRADY: St. Lawrence Waterways. 
PROFESSOR FOX: Yes. These are not 
reports which have received great public ee 
because the public (like the government) and the 
media too (like the government) ignore the Senate. 
PROFESSOR CONWAY: What we are trying 
to do then is to make the constitutional position 
of the Senate accord with its reality today, its 
contribution? 


PROFESSOR FOX: I would hope the object 
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of any reform would be to make it more useful. 
Then the question becomes: How do you make it 
more useful? This seems, to my mind, to break 
down into two discussions: one, about membership 
and metaod of appointment, and the other about 
powers. Generally you can separate these two 
aspects and discuss them. 

I am not sure that I entirely agree with 
the position in this paper about the reduction in 
the powers of the Senate, particularly now in view 
of some of the difficulties we have seen in 
Gistinguishing the kinds of legislation that emerge. 

Incidentally, there have been a number of 
disputes between the Senate and the government of 
the day over the subject of what is a financial 
bill; because the one clear limitation of the 
powers of the Senate at the moment are those 
provided in the B.N.A. Act which requires all 
financial legislation to be introduced in the House 
of Commons -- Section 53, I guess. 

PROFESSOR LEDERMAN: There is no 
shibestbnarad provistonitosithatninrBritain? 

PROFESSOR FOX: No. 

PROFESSOR LEDERMAN: That the Speaker 
has the last word. 

PROFESSOR FOX: No. So there has been 
a great dispute on many occasions between the two 
bodies as to what is a financial bill. tecouid 


see that becoming much more relevant if we got 
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into distinguishing financial legislation from 
other legislation here, the point that was being 
made about what is a financial bill. This has 
never been satisfactorily settled. The Senate 
has one view as to what a financial bill is, and 
the successive governments have tended to take 
another’ view, and they have usually arrived at 
Some compromise. 

PROFESSOR LEDERMAN: My main point would 
be this, that perhaps we can improve the Senate 
for the function that it has been performing as 
a revising chamber for the federal legislation 
and generally for dealing with non-controversial 
matters, matters that are apt to be forgotten, 
matters that do not have immediate political 
mileage in them. 

However, none of this is focusing on 
the main crunch of federal-provincial relations, 
and I think the main issues of federal-provincial 
relations under a parliamentary system have to be 
dealt with between the governments concerned; and 
it is the federal-provincial conference Bnd not 
the Senate, where the main focus is going to have 
to be. 

If you want the Senate to be the main 
focus of this kind of thing, then you have to 
accept the implications of that, forget about the 
parliamentary system and go over to the American 


System. Are they not the alternatives? 
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PROFESSOR BRADY: It cannot be the main 
focus (that was not the intention of this particular 
draft) with our system of government, but it can 
be an aid to functioning of the federal system. 

One defect of the present Senate is this 
nomination for life or nomination now up to age 
Be Vet yi Vex * Oh at 0 "Venda: UG evr ani xed 
political character. The senators deny, of course, 
that they are partisan, but they certainly have the 
picture of being partisan. Here you have a 
second chamber that is assumed to represent the 
various regions, and you have had a Social Credit 
government in Alberta for thirty-five years, but 
there is no Social Crediter in the Senate. 

British Columbia, of course, has been Social Credit 
since bout» 1952. 

PROFESSOR CREIGHTON: Are there any 
Social Crediters really in the Legislature of 
Alberta? 

PROFESSOR BRADY: That is another question. 
My point is that the Senate does not respond very 
markedly compared to the shifts in political 
opinion in the regions. That is due to the way 
it is constituted -- nomination by the government 
of the day; and while the Prime Minister might 
vary his appointments a little he has never done so. 
He seems invariably, except when he has some 
personal friend, to nominate members of his party, 


indeed to reward many members of his party for 
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valiant sservices : That is unfortunate. Aheain ori 
throw in my remark that sometimes these people he 
nominates are capable people and do good work in the 
Senate; but there is something defective about it 
politically, as a second chamber in a federal state, 
on that basis. For that reason, I think this move 
torget provinelalcrepresentatives in» the Senate ~-- 
not necessarily to fill it with provincial 
representatives but a move in that direction -- 
would at least correct in part a manifest defect 

in the existing second chamber. Te MScnet taefuthle 
chamber even as constituted, but it can be improved. 

PROFESSOR CONWAY: That answers my 
question. 

PROFESSOR BRADY: As a political vehicle 
imermefederahustate. 

PROFESSOR CONWAY: I can see now why it 
Should be improved. 

MRS POSEN: Leimagine:cin iconjunetion 
with that, Dr. Brady, you would also argue that 
the appointment should not be for life, that it 
should be for a fixed period. 

PROFESSOR BRADY: I would agree. 

MR. POSEN: Is the six-year period, with 
one renewal, an acceptable period? Should it oe 
longer or shorter? 

PROFESSOR FOX: Bimyself would prefer, 
Mr. Cnairman, having an appointment for a period of, 


Say, ten years, except that a person would retire 
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at seventy-five or if he became seventy-five before 
his term was up he would have to retire, for the 
reason to which Bill Lederman has alluded. That 
is, if you allowed two of your terms; during the 
first six-year period the member is apt to look back 
over his shoulder at his government that appointed 
him, and therefore not to be as independent as you 
suggest in this paper. 

MR. GREATHED: Lf the government is 
still in power. 

| MRS. WILENSKY: The point about the six 
year term is that the senator might do that. On 
the other hand, he would also have to look over his 
shoulder and make darned sure that if he were playing 
along with one government, that government was 
there; ifpnotyshenwouldshave to be,arslittide;more 
non-partisan. 

PROFESSOR CONWAY: When you think of the 
Gurabilityrof some of the provincial, parties.these 
days! 

PROFESSOR LEDERMAN: There would be one 
ten-year term? 

PROFESSOR FOX: I would prefer myself 
one period of ten years, but non-renewable. 

PROFESSOR LEDERMAN: American senators 
are all nine years? 

PROFESSOR FOX: Six. 

PROFESSOR LEDERMAN: Six every two. 


PROFESSOR CREIGHTON: hashouia prefer no 
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second term. 

PROFESSOR CONWAY: There seems to be one 
other valuable thing about the Senate, as described 
by you, Professor Brady, and that is* that there are 
lots of people of great distinction in the country 
who have no taste for elected politics, and it is a 
way of getting them into the legislative process. 

PROFESSOR CREIGHTON: They have never 
been there yet, any of them. 

PROFESSOR FOX: We have accounts of 
people who have been asked to accept membership, 


distinguished Canadians, who for one reason or 


another -- usually private or that they do not want 
an interruption of their career -- who have 
declined. 


PROFESSOR CREIGHTON: Looking at the 
composition of the thing over the years, anyone 
would decline out of mere self-respect. 

PROFESSOR CONWAY: Is there any way of 
coping with that? It is not as disreputable as 
that. 

MR. GREATHED: Mr. Chairman, one of the 
interesting things that the Committee has 
discussed, the idea of abolition being pretty well 
from most people's minds (but maybe not completely) 
is that the appointing power ought to be both the 
federal and the provincial governments. 1ihle ae 
one of the situations we were faced with with the 


federal proposition on this, because this was 
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their suggestion, but they welched on the deal at 
the last minute and what they said was that some 
Should be appointed from the federal government 
and some by the provincial governments. 

I would be very interested in knowing, 
if members feel very strongly about this point that 
Some should come from both federal and provincial 
governments, what kind of criteria would members 
take into account in trying to decide what 
proportion should come from the federal government 
and what proportion should come from the provincial 
governments; and would there be a clash of 
interests in this new Senate between those people 
who were appointed by the federal government and 
those who were appointed by the provincial governments? 

THE CHAIRMAN: TheneobStacpriorepoint ; 
isn't there, that it depends on the purpose you have 
in mind for the institution: If you want it to 
becavfederal institution, you do.some things; if 
you want it to be a national institution in terms 
of the provincial and federal governments, you go 
another way. "Where do you want it to go?" is the 
prior question. 

MR. POSEN: In conjunction with that 
point, remember that the Senate is just one part 
of the Parliament and that there is the House of 
Commons in which the federal interest and federal 
government, of course, are fully represented. 


PROFESSOR LEDERMAN: But you cannot 
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Separate structure and function; in terms of the 
appointment, mode of the appointment, terms on 
which office is held, you cannot separate this from 
function entirely. It is the "chicken and the ege" 
thing. 

PROFESSOR FOX: I am interested in what 
Ed just said, Mr. Chairman. I was not aware of 
that. Originally the federal government was thinking 
of joint appointment of every senator? 

THE CHAIRMAN: Yes. 

MRS. WILENSKY: Not joint appointment of 
every senator. 

MR. GREATHED: No -- sorry; some to be 
appointed by the federal government and some by 
the provinces, but they did. not specify which. 

MR. POSEN: The proposition came up 
very fuzzy. They just used the word "some". 

PROFESSOR FOX: Lenuealize that, but I 
thought initially when you commenced your remarks 
a moment ago, you said they welched on the bargain. 

MR. GREATHED: I am sorry. The term is 
not "welched", but they could not put a specific 
number on those who should be appointed by the 
federal government and those to be appointed by 
the provinces. This indeed poses an awful lot of 
problems, and my only point was that if it is the 
feeling in the Committee that this principle is 
desirable, then I think it could be very 


interesting to have your opinions as to what kind of 
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proportions we ought to be thinking about or what 
kind of criteria We, sheule be thinking about in 
terms of the proportions. 

PROFESSOR FOX: Well, “if "you start “by 
demanding 100 per cent, you might end up with 50 per 
cent, which might be quite a fair distribution. 

i don t-know, It all depends how you view this 
process you are engaged in. I do not know whether 
that was in your minds when you constructed this 
paper. 

The normal, sort of traditional idea 
that has been around for years, I suggest (Harry 
McKay was one of the first to propose it in his 
book on the Senate that came out in the Sariy 1920's ; 
(1924), he said a third of the members might be 
appointed by the provinces. Incidentally, he 
noted that they might be appointed either by the 
provincial government or elected by the 
provincial legislature, but that idea seems to have 
gone by the board. 

PROFESSOR LEDERMAN: He had quite a 
Scheme of ex officio representation -- heads of 
national organizations -- didn't he. added on to it? 
It is a long time since I read it. 

PROFESSOR CREIGHTON: I was just trying 
to remember that. I think he proposed that as 
another solution. I think these were divided, 
alternative proposals. 


PROFESSOR CONWAY: Mr. St. Laurent had 
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Some proposals, didn't he, in the late 1940's? 
PROFESSOR FOX: He tried to reform it 
by what I suppose he thought were better people. 
The story is that he approached various representatives 
of different organizations, and they approached 
people like Dr. Wilder Penfield and so on, but they 
all turned him down except for Mr. Hackett, who was 
the Conservative member from Stanstead, who accepted. 
Then both of them suffered from the acceptance, 
because St. Laurent was denounced by his own Liberal 
colleagues for having appointed a Tory and taking 
a Liberal position therefore, and the report was 
that he said with tears in his eyes: "Am I not to 
be allowed to appoint to the Senate even one man I 
want to?" (Laughter) It is a pretty good 
indication of the party compulsions. 
PROFESSOR CREIGHTON: At the same time 
the’ Director) .of the! i( ) 
School of Fine Arts was appointed. 
PROFESSOR CONWAY: Didn't he have some 
idea though about representing other interests? 
PROFESSOR FOX: He tried. The story 
was he offered an appointment to Penfield, he 
offered an appointment to a Protestant clergyman, 
to Father Levesque, but the Church would not let 
Father Levesque accept and then he could not appoint 
the Protestant clergyman. He offered an 
appointment to Claude Jeaudoin who was then head 


of the Labour Conference, and he turned it down. 
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So the attempts to represent corporations fell flat. 

PROFESSOR CONWAY: Are you familiar with 
L.S. Amery's little book called "Thoughts on the 
Constitution"? 

PROFESSOR FOX: Yes. 

PROFESSOR CONWAY: What do you think of 
his ideas on reform of the representation? 

PROFESSOR FOX: I think they have to be put 
in the Canadian context to be meaningful really here. 
It seems to me that any discussion that involves 
appointing people to the Senate has to recognize 
that the federal government will continue to press 
for a certain share of appointments, anda pretty 
Sizeable share, in order to get rid of people they 
do not want in other jobs, especially the Cabinet, 
and this will just have to be accepted. 

PROFESSOR BRADY: I think, to answer 
Ed's question, I would reverse what McKay suggests, 
a third to be appointed by the province, and I would 
Say a third by the federal government and two-thirds 
by the provinces. 

PROFESSOR CREIGHTON: I would reverse 
that: two-thirds by the federal government and 
one-third by the province. 

THE CHAIRMAN: Well, where are we? 

PROFESSOR BRADY: We are in the numbers 
game. 

MR. POSEN: I assume in conjunction with 


that, of course, that the absolute veto power of 


talons recent 


mits 


Lat Engh nsostve 


Z iat “etilme? wy Ses, :YAUYOD. A 
oe _ 3? co etiguvodh" beifso dood ektets 0 'ien 


etnotsustas 


a, | _esY :XOm A088 90RF LEOn, 


: ’ 
7 . "0 HALA? coy cb. 3snwW -YAWUOD TOSRAAIORT 1 > . 
froiisinezsiqgsy gd3 Lo mrotat mo esebt ala 
Uq su of sved ven? oinitd IT! pAOe, ROSCRROAT 


-stad yYiisex [utaninssm od of Seetaoo metbsns> eit at 


aviovni dans nolaaiosth Vas tede em of ameen 31 


esiyrgoos: of asi gJansd. eds of olgoeg anignaioggs 
eesva of suntidnoo Illw tneitirievem [stebet edd Yaar 
Vigote £& Has Tweed an ‘LO Y1Sh8 AASIIS9 B To 
i goes | atau oy {sb%o wien: s{dsoxte 


2sqee ,adoh teisvo ni tasw Jon ob 


oJ avs teyt [ilw dha? bas 


emaive VSioM Jsdw maisves bivgow I .notéserp 6! sa 
Das , Livord ont vd Beg isngge 20 02 Deis & 
ws ONS Insmitsvog Isiebs? eft vd baldg 6 ves 


eaonivotyg edd, yd. 


~ns Inamirreve [s1369? ods ved abeptdd~ows, -tedd 
.sonivorg oad? vd DSaicdd-eno 
;owWw ors ~Sriv > ' [sow ‘HAMA DARD BUT 


2eTsununm sdd nt srs sw :YCAHE FiOaBaqong 


a fijiw apigsiutnos of ‘smpags- 1 ‘MACOT 2AM. nce 


to. %S5woo otev stofloeds 


183. 


the Senate would be reduced also. 

PROFESSOR BRADY: Woy. ves s 

PROFESSOR CONWAY: Yes. 

PROFESSOR FOX: WhSUner OT Hot ons 
Scheme is workable, Gary, though, I doubt. 

MR. POSEN: Not this scheme particularly, 
but the principle that the absolute veto power 
would have to go as soon as there was provincial 
appointment. 

THE CHAIRMAN: Not surprisingly, the 
Senate Committee has been the most sluggish of the 
four ministerial committees. What constraints are 
we under, Ed, except time? 

MR. GREATHED: We are not under any 
immediate constraints, but after Mr. Kierans rapped 
Ontario over the knuckles in December for not 
contributing to the Constitutional Review, and 
after his committee really being the least, as 
you say, productive among the ministerial committees, 
I really do not know how to predict this, although 
the federal government did promise last October -- 
no, earller than that, last summer -- that the 
committee would be meeting again in the early 
new year. Now we are just about through March, 
so I have no way of predicting. However, we 
really did not want to be in the position where a 
meeting was called and we were caught napping. 

PROFESSOR CONWAY: Would it be in any 


way correct to say that the difficulty in getting 
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outstanding people into the Senate is that it has 
no real powers; it does all the useful tasks that 
Professor Brady was discussing, but it does not 
have power, and it is only a very special kind of 
person who wants to do that kind of thing. AR 
you ask a man of distinction or eminence to g0 into 
politics, he wants the power to do something. 4 
think that is the difference. I do not think the 
American system is at all suitable for us, but I 
think one of the reasons why it has been a fairly 
distinguished body is because it has got power. 

PROFESSOR CREIGHTON: purely i 2s), Dug 
we cannot have that body in the parliamentary 
system; it is a simple truth. 

PROFESSOR LEDERMAN: Perhaps the way to 
approach the power of the kind of Senate we have, 
is simply to see what the British did to the House 
of Lords. The suspensive veto idea is still 
possible. 

PROFESSOR BRADY: There 1s a matter that I 
do not think you discuss here, that very often a 
second chamber is given special functions, and 
that applies to special functions of the second 
chamber of the present system. The Senate of the 
United States, of course, is very different in 
special functions. some of the other federal 
systems, too, have a second chamber with special 
functions. 


I do not know what they should be,actually. 
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The Senate has some special functions, or did have ~- 
divorce, for example, which has been diminished; 

but that may be worth looking into because it gives 
something cf a special character to the second 
chamber. 

There is no doubt about what you said, 
that a second chamber is not a chamber that would 
attract men of, let us say, driving political 
ampition Bnd. pollvical ability, into it’. You cannot 
expect that. 

PROFESSOR CONWAY: Because it does not 
have power. What is the exact position of the 
House of Lords today? What is its suspensive 
veto? 

PROFESSOR FOX: They cannot touch 
financial bills at all, and they have suspensive 
veto of one year, isn't that correct? 

PROFESSOR CONWAY: That is perfectly 
consistent with the parliamentary system. We 
would simply have a Canadian House of Senators. 

PROFESSOR FOX: Is 16 down to six months? 

MR. POSEN: I thought it was less than 
a year. 

PROFESSOR LEDERMAN: Used to be three 
sessions, two years. 

PROFESSOR FOX: It is now six months, 

Le 3.G7 
PROFESSOR LEDERMAN: Down to a fraction 


or that now. I am not sure what the fraction is. 
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PROFESSOR FOX: But .the important is 
really that they cannot touch financial legislation. 

PROFESSOR CREIGHTON: Which on the word 
of the Speaker. 

PROFESSOR LEDERMAN: The Speaker of the 
House of Commons, not of the House of Lords. 

MR. POSEN: The independent Speaker of 
the House of Commons. 

PROFESSOR LEDERMAN: Yes, the 
independent Speaker. 

THE CHAIRMAN: I have been looking outside 
and noticing that the fog has been lifting, and 
perhaps that might be a good time to begin winding 
up the proceedings. 

PROFESSOR FOX: I thought another day 
had dawned! (Laughter ) 

THE CHAIRMAN: Our proceedings, I 
Suppose, would have been senatorial,indeed, in 
that case, but I raise the question about timing 
because we can continue to develop this paper 
with the suggestions and still, I think, come back 
at it. 

The third paper, the Burns report, just 
went out in the mail and, I gather, not in 
sufficient time that you have had great opportunity, 
if any, to examine it. If you have, you will 
have noticed one distinctive and even unique 
contribution to change. It says on page 21 about 


long-term objectives: 
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"This Section would include articles 

"stating that there should be 

" (a) a conference of the Prime Minister 
of Canada and the prime ministers 
and premiers of the provinces at 
least once every day" 

--- (Laughter) 

That is the closed-circuit syndrome. 

MR. GREATHED: I want to assure members 
that this is a genuine error and not a serious 
proposal. 

Mins Deg: ft am sure it is just that our 
secretaries would rather like to get some more 
of these meetings, and they thought this was the 
way. 

THE CHAIRMAN: Again, by way of our 
comments on this paper, what are we asked to do? 

MR. GREATHED: We could do two things, 
Mr. Chairman. We have one of the six Advisory 
Committee task forces on inter-governmental 
machinery. We could have a meeting of that 
particular group and have them report back to the 
next plenary session of the Advisory Committee with 
their comments on this paper. Alternatively, we 
could simply ask each member to send in his 
comments on the paper. 

THE CHAIRMAN: If this suggestion 
commends itself to you, I would be inclined to 


do both. I would suggest that perhaps within a 
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certain period of time we ask all members of the 
committee who wish to make them, to submit comments 
on this; and turn the comments, in turn, over to 
the task force on inter-governmental relations and 
have them work up something for apesenr asc to the 
plenary meeting. 

MR. GREATHED: I might..just say. there is 
not the same kind of urgency on this particular 
topic. 

THE CHAIRMAN: No. 

MR. GREATHED: We did have a very 
complete report submitted to the Tax Structure 
Committee through the auspices of the Institute 
of Inter-Governmental Affairs in Queen's University, 
and we thought it did merit analysis. No doubt 
at some point in the Constitutional Review this 
is definite us one of the subjects which is on the 
calendar to be discussed, and we shall be getting 
around to it at some time, so we thought, again, 
it was wise to be prepared for the eventuality. 

PROFESSOR BRADY: I would like to ask 
one question. On page 20 you summarize Ontario's 
views. You do not seem to go as far actually 
as Ontario went in the paper it submitted to the 
June 1969 conference, if I remember rightly, which 
recommended tax commissions, isn't that right? 

MR. GREATHED: Federal—provincial tax 
commissions. 


THE CHAIRMAN: That was a tax collecting 
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and administering agency. 

PROFESSOR BRADY: Yes, but it is related 
after ali, is iv nev? 

THE CHAIRMAN: Yes, 

MR. GREATHED: Do you want to comment on 
that paper? 

MR. HOBBS: It is just an omission from 
our list, to be quite honest. Certainly it .isjin 
the body of the paper. 

MR. GREATHED: Not in the recommendations. 

THE CHAIRMAN: Thanks. I ithink that is 
an omission. Will this procedure be agreeable 
that I have proposed for dealing with this paper? 
Can we ask for the comments to be in within a month 
or three weeks? 

MR. GREATHED: I would appreciate it 
very much if they could be in in the next three 
weeks. 

THE CHAIRMAN: So within three weeks. 
Then we will strike a meeting of the committee. 

Two administrative matters. I am 
asked’, out-of respect “for the tidiness of the ‘fiscal 
year, if members could submit their accounts to the 
secretariat by March 31st, any accounts you have 
outstanding up to this time, which will help to 
close out the bookkeeping for the fiscal year. 

Secondly, I propose our regular quarterly 
meeting, subject to any intermediate call or any 
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the third Friday of June, June 19th. Are there 
any other matters? 

PROFESSOR CONWAY: There is one question 
I would like to ask, Mr. Chairman. I am leaving 
my rather capacious office at York College (I am 
leaving the Mastership), and I have all the 
papers that we have had given to a8 in the past five 
years. I would like to deposit them with the 
York Library, because they will be of considerable 
value in the future. What is the degree of 
confidentiality of these? Do you put a time limit? 

THE CHAIRMAN: I have never pondered the 
question, to be honest. 

PROFESSOR CONWAY: Ted McWhinney brought 
ith vr. 

THE CHAIRMAN: Yes, I think he did. 

MR. GREATHED: Diels could offer a 
comment here, I think much of the material prior 
to the beginning of the constitutional review 
process -- in fact, I cannot think (I can be 
corrected here) of any item before the 
ebhstitut tonal review process began, which is under 
any particudar tonflidenttality ;' “buttt think ‘that 
all members will recognize that since the review 
process has begun, we have sent members of this 
Committee a variety of papers which have not been 
published in any way, shape or form and have not 
seen the light of day. 
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specific comment, I would be a little careful 
about some of the items in that batch. 

Some of them have already been released since the 
Constitution Review began. 

PROFESSOR MEISEL: Even before that time, 
however, the verbatim record of the discussions 
here, surely, should not be released? 

THE CHAIRMAN: Yes, I would separate 
the material into two categories. There are the 
blue books of proceedings here, on the one hand, 
and there are all the other papers which, in turn, 
fall into two sub-categories. One is the general 
material, press clippings, and what-have-you, 
background papers, which remain available, some 
of which have either been published or been made 
PUuBELC. secondly, there is the confidential 
material to which Mr. Greathed refers. 

I do not know whether it would be useful 
to suggest that some time before you do depart 
that particular room, someone from the -- I don't 
know how much work is involved, but I am sure it 
is quite a stack of stuff. 

PROFESSOR CONWAY: Tremendous. 

THE CHAIRMAN: If some member of the 
secretariat could go up for an afternoon and make 
a sorting of the stuff there was. 

PROFESSOR CONWAY: Surely the blue 
books, the verbatim proceedings, should not be 
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PROFESSOR CREIGHTON: They should not be 
made public either. 

PROFESSOR FOX: Or else something else 
will be destroyed. (Laughter) 

PROFESSOR CONWAY: They are not leaving 
the university. They should be kept, though. 

PROFESSOR FOX: There 1s one alternative, 
and that would be to get York to appoint somebody 
to the Mastership who is already on the Committee! 
--- (Laughter) 

PROFESSOR CONWAY: That office has all 
the 0.A.C.C. papers it can take now. 

THE CHAIRMAN: Paul, you may have made a 
great contribution to the modern university searches. 
We have had great difficulty finding other criteria. 

PROFESSOR FOX: I had another vision 
as we talked about the Senate -~ another vision for 
all the members of this Committee! (Laughter) 

MR. STEVENSON: DoGhink that is va 
good suggestion, maybe, to have somebody from the 
secretariat. 

PROFESSOR MEISEL: if it is in archives -- 
we have archives and they will ask you: "Do you 
want to freeze it for ten years or fifteen years?" 

PROFESSOR CONWAY: They tse ell am 
asking. 

PROFESSOR MEISEL: I would think twenty 
years, twenty-five years; I don't think anybody is 


going to be passionately interested in draft 14 of 


i om _ —_ bits r, 108 


L-léee , 


A eat a 7 oe 
Cat i 
ie Sats ens “ek eaeenan ti 
as " {apse mrs aes 
gaivash 2oy sis cox eYAWwaCD nomenon 


as 


| ‘ : i 2 hae 
svar: Fast ed biuene| cent” . Siete 


seyirenisvis sao al ete? shih irsanbiacicl ‘ay 4 
Ybor ange trigeg at of AToY 269 Ga- w S{iow ssa? bas - 
d54SimnOD add no YhRerls- ol ou qgirtevedzsM ee 

| ae —_ 
6 ssa Ne teat ‘YAHKG) AGRERIONS © : 
“won oued oan 32 etequq /O/9Av0 ong 


stism ‘SVB an Dov. oryes WAN AA! SH? 


$y ‘sltonovrsy opsbom sift dv mabiwedltinos Vse%ig 
: ; ‘ord’) vefookitin deat Bed even OW 
aid sittenk Baa 4 XO> AOR gor 


SOie ~= SUBS of’ teeda beiifist owas 
sisJ) I6soddtumod eldd Yo eusdmem sit fie 
fy aad Aninies ‘MORYAVSTS VAM 

YROduaoe SvSh Od _adyem .c¢)’aengis Boog 
telisietbss 
L er vii ‘ JZoTaM AQSZ STORY 


oy Yas ftw vod?d Bae cevisioge vail ow 
at 


av Aeseslly no exeSy met xo? 22 sgeat? oF Inari 


~ 


ms I. ite st!asdt /YAWUOO’ HOSSHAORS 


yanew? sntid. bitow 7 ‘(AST aM. BORSA ORs 


| Ai MbOWVAS Bitlut J'nos 1) peawey eve ydeewe){ OrEe 
‘ 


th Of Piet mi be veerbtid ylegenokeese oe 


ey eras Cae 


i 


193. 


our proposals for the Supreme Court. 

PROFESSOR CONWAY: Except if the Ontario 
Advisory Committee on Confederation is still 
sattineg, 

PROFESSOR BRADY: We do not want to have 
some journalist, or even an academic, writing an 
article and quoting what we said at given meetings 
as members of this Committee. 

THE CHAIRMAN: Loon" of Know. tL Shink 
there have been some pretty good bons mots from 
time to time. 

PROFESSOR LEDERMAN: yes... but. the 
journalist would not use those. 

PROFESSOR CONWAY: What would you say, 
twenty years? lL. think it, is preposterous to 
destroy ali this, stuff. 

THE CHAIRMAN: Yes. 

PROFESSOR LEDERMAN: The secretariat 
put together a list. Would it be a difficult 
task to check off things that are plainly in the 
public domain, so to speak? 

THE CHAIRMAN; This is what I wondered, 
if someone could go up one afternoon, Ed, at some 
stage. | 

PROFESSOR LEDERMAN: And leave everything 
else. 

PROFESSOR CONWAY: I. think if you just 
gave me a general note, it is hardly worth a visit. 


THE CHAIRMAN: What happens in the 
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library? Do they sign some sort of bond that they 
keep these things under wraps? 

PROFESSOR CONWAY: There are all kinds of 
things in big libraries on this continent which 
are not to be opened, like the ( James) papers 
at Harvard that cannot be touched without consulting 
Somebody in the family. 

THE CHAIRMAN; I didn't know whether the 
particular university library had a procedure on 
this. 

PROFESSOR CONWAY: What the universities 
want is to get the papers. They don't care, as 
long as they have them. 

THE CHAIRMAN: Do we have a complete set 
of all the blue books here? 

MR. POSEN: Yes, that is not the 
alone aie ad balay ee he diifieulty is with things like 
drafts that we have sent out. They have undergone 
a lot of change. 

PROFESSOR CREIGHTON: Not a difficulty 
for you, but it might be for us, 

MR. POSEN: We have not kept a complete 
record of the drafts. 

MR. GREATHED: The Canadian and British 
governments have gone done to thirty-five years 
now, I gather, and a twenty-five year rule might 
be appropriate for us. 

PROFESSOR LEDERMAN: Twenty-five years, 
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the first. (Laughter) 

THE CHAIRMAN: I don't mind twenty-five 
years. That is the year I am eligible for my 
Ontario government pension, so 1 "should be out of 
the woods. All right, I think that maybe answers 
the question -- twenty-five years. 

PROFESSOR CONWAY: Thank you. 

THE CHAIRMAN: May they do well in the 
dusty corridors! 


-~-- The meeting adjourned at 4:15 p.m. 


et 


ty ay ne be we.t) 


eae: Oe ee 


ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 


MEETING 


s, 


at 


THO Re ONTO 


a NOV | 1976 


‘VERBATIM REPORT OF PROCEEDINGS 


ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 


Mae NAG 


at pS 


pee ay Oi 
: SE? © 94, > 
meh Ae ae 2 
nA" 


om VO UN a EO 


ge Panae ataee Wi | y 
& Fee ow. a} yeyis si 
f t : ; 
AY, i y Oh Lab wad rd 
i BP ge 


ere 


OO ear we 


on 


FRIDAY, JUNE 20, 1970 


VERBATIM REPORT OF PROCEEDINGS 


4 uv . 19/B if 
i a) 4 


Le ie aS 


y! in) i racy id 
a eS iekras Oa Ah i ae a) 


Th een ‘i oe 2 yh ¥i - 
‘4 oe ee ae af og 
nag “hh ak * tps 

: th, ory) ' So 7 


Ley 


WE" (Ay .o th vi ad & ¥ Fs 
~—— ae. — See 


a =: = 
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Meeting held in the Board Room, 6th floor, 
The Frost Building, Queen's Park (morning) 
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~~~ At 9.45 a.m. 

THE CHAIRMAN: I think the only members 
who are missing today are all in other places. 
Professor Creighton is away. Professor McIvor 
is in Africa, and Professor McWhinney is in Britain 
and en route to other places. r trink that is 
all of those who will not be with us, Ed? 

MR. GREATHED: That is correct. 

THE CHAIRMAN: I would like to welcome 
you back. It is some time since we have met 
and, as usual, a number of related events have 
taken place in the interval, some of which I think 
we will be looking into in detail in subsequent 
items on the agenda. 

I do not think I have any remarks other 
than to suggest the plan for the day. I 
thought we might deal with items 1 to 4 on the 
agenda this mOoALne. At twelve o'clock we 
will go over to the Westbury Hotel for luncheon 
with the Prime Minister at 12:15, and items 
5 and 6, I thought, would be the items that we 
would discuss with him after lunch - "Ontario 
and the constitutional review in the light of 
recent events including the Quebec election" 
and certain matters he wants to discuss about 
the future of the Committee. 

I would think that, other things being 
equal, that might oueitaa the business of the 
day. if arising out of anything that takes 
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with the Prime Minister, we want to resume for a 
while after lunch, we can certainly do that, but 
I thought we would just see how matters proceeded 
at that time. 

Are there any questions then on the 
procedures for the day or any suggestions or 
comments on any other matters before we turn to 
the details of the agenda? 

MR. GREATHED: Mr. Chairman, I might 
just mention that we may have to conclude at 
about 11:45. The bar will be ready about noon 
and the meal about 12:30. I should have a 
message from the Prime Minister's office fairly 
soon as to just when he will be over. I gather 
he has a fairly full schedule later this afternoon, 
so it may be rather close timing. 

THE CHAIRMAN: Well, we will adjust 
accordingly. We are not very far away from 
there. 

MR. GREATHED: I might also mention, 
Mr. Chairman, and take this opportunity to 
introduce to members of the Committee, some of 
whom have already met her, Mrs. Aileen Carroll. 
Aileen is a Maritimer and comes to us from Halifax 
and St. Mary's University in Dalhousie. She 
had the distinction of being the first woman at 
St. Mary's snterstiny and, if I am correct, was 
the only one of her year at St. Mary's. She 


joined us last month, and we are very happy to 
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have her with us. 

THE CHAIRMAN: In that case she won't 
be inhibited by this solemn male gathering. 

MR. PERRY: I don't think they are this 
solemn at St. Mary's. 

PROF. LEDERMAN: Mr. Chairman, may 
I raise a question about the agenda? 

THE CHAIRMAN: Yes. 

PROF. LEDERMAN: I wonder if we should 
not have a little discussion this morning about 
the future of the Advisory Committee? Do we 
just face him cold on that one, or does he have 
something to tell us? | 

PROF’. FOX: Just that we are fired 
(laughter). 

THE CHAIRMAN: I think that is a good 
Yoint actually. We have been over this before 
and I have made some recommendations to him which 
I can describe, and perhaps under that heading 
we can have some discussion on it before we go 
over. It is fine by me. We can certainly 
do that and I think it will be useful. 

In that case, let us move on to item 2 
which will not detain us at any great length. 

MR. GREATHED: Mr. Chairman , very 
briefly to report to the members of the Committee, 
we are now in the final stages of the publication 


of Volume 2. 


We are expecting it to be ready about 


- may Fa) 

-_ a ; 59AD nM ue 

~ BA: : ef R had: 

c ios 4 


Py y i? : 
88 A 


7 


7" im 
a ma ee pen eT po fo 
oa Tos sated i AMER ONL 


. S 


, - 
Myi. F  Sebregs add wos notsasup as 


| i “:WAMATAHO ant 
- plgoite eur : xebrow T | ‘MAMRAGET . HORT | 
sods: ant recom eet an ery elssit a ven 


oe od PoassLmmod ytoatybA edt 0 aU if odd _ 


i! 


evel oi esob 29 ,e0 gait no bfoo mia) eos? das, 
feu List of anitdtemos 
bert] sia ow dent vant -XOW . ZORF : ae 


- (soddguel) 


me Ht tand ants I ‘MAMAIAHD @ET | af 


bap 


ero'led «tdi! sev” oesd evans oW .Yflevtos tntog 

fottiw mis oF nol tebremm oe omoe ebam ova I bas 

aatbesil 2 sac typee nee bra ,esdivttogeb neo, I 

on ow eno'ted at ao moleaypetb emoe evan ass OW 
vinisdted mas’ aw som yd ent? af gi aa weve 


dutvew ed Dibw ot stated T bre ders ob 


ad 


S mech ov no svom ov Jef ,paso Yads nl 4 ay 
sanrtes Jeong Ts to au mteteb, ton Sthwdotay ts 
yiev , ametetd .4M) 2QSHRARAD -. AM onsne 

,seditmmod edz, to are cnet wit of t4oqet oF. i ; 


; : - ae _-_ 
mitsotidva ede to eégeda Lewtt) edd nb wor @ 


i 
: 


5. 
mid-July, and I think there are some advantages to 
having it out about that time. First of all 
we shall ensure that it will be in the book stores 
well in time for the return of the students in 
September. Secondly, I think that with the 
constitutional conferences and so on coming up, 
it may well be a good opportunity for people to 
look at the papers and the issues discussed in 
the papers before that event. 

I do not think there is anything more 
to report to the Committee, Mr. Chairman. 

Gary? 

MR. POSEN: No, that is fine. 

PROF. FOX: May I ask if the title 
is identical to Volume 1, so that ina 
bibliography this will be listed as so-and-so 
Volume 1, such a year and Volume 2 such a year? 

MR. GREATHED: Yes, that is correct. 
The general format of the volume will be the 
same too. We thought of perhaps making it a 
little more exciting, but then we thought of the 
confusion it might cause among librarians. 

PROF. BRADY: Have you got an index? 

MR. GREATHED: No, there is not an 
index to this volume. 

PROF. BRADY: Unfortunate. 

THE CHAIRMAN: Do you think probably 
that was a defect in the last one, Professor 


Brady? 
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PROF. BRADY: I think the lack of an 
index is always a defect in a serious book on 


social studies or governments, subjects of that 


kind. 

THE CHAIRMAN: I suppose it is a big 
task. 

MR. GREATHED: It is a big task, 
Mr. Chairman. Gary can correct me on the 


details, but I remember we had some discussion 
of it and I think the problem with this was that 
with papers covering so many different areas it 
was going to be very difficult to make a 
sensible index out of it. 

_ PROF. BRADY: It makes it all the 
more urgent. 

MR. GREATHED: I see Dr. Brady's 
point, because I think in essence a book is 
improved by that, but with this particular kind 
of book it presents some difficult problems. 

PROF. LEDERMAN: Who is printing this, 
beediwe if it is being done by a tape, the tape 
has electronic storage and the computer will do 
you an index. 

MR. POSEN: It is being printed by 
McCorquodale & Blades, but how they are doing it -- 

PROF. LEDERMAN: If they are using 
older methods, there is no tape and there is 
nothing to my point. 


THE CHAIRMAN: I suspect that may be 
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the case. 

DR. FORSEY: I know absolutely nothing 
about computers, but I should have thought the 
preparation of an index for a work of this sort 
by the ordinary old~fashioned methods would take 
a very long time, and if you were going to do a 
good one, it would hold up your production. Lf 
you are putting the whole thing out on a computer, 
of course, it will spill out the thing like 
winking and it is a different matter. However, 
that might be fairly expensive. 

PROF. LEDERMAN: Depends on how they 
are printing. 

PROF. MEISEL: It would not be a very 
good index but would simply list the references 
to certain points, which is almost useless, I think, 
in a book of this kind, because the key points 
appear so often that you would have an enormous 
number of page references to certain things, and 
I do not think it would be really the most 
useful index of this kind of book. 

PROF. LEDERMAN: It would simply give 
you pages where points occur, that is right; it 
would not give you categories. 

DR. FORSEY: I was surprised to hear 
that a computer could do the kind of index that 
seems to me to be required. It rather confirms 
my misgivings on this. Merely to have the 


points and pages where they have occurred would 
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not, to my mind, tell you very much. 

PROF. LEDERMAN: A computer now has a 
Synonym capacity. 

DR. FORSEY: Even so --- 

PROF. LEDERMAN: If you are looking for 
the word "contractor" it would tell you where to 
look for the word "contractor" and also look for 
"agreements". 

PROF. BRADY: Mr. Chairman, if we 
cannot have an index, at least if it is not 
feasible to have an index, we at least should have 
a pretty full table of contents with subdivisions 
into chapters indicated. That, after all, 
is not a considerable task. 

PROF. LEDERMAN: That is manageable. 

THE CHAIRMAN: Would you look to that, 
-Ed, please? I suspect there are practical 
problems at this juncture without undue delay in 
preparing an index. Perhaps we cannot meet 
that but this other suggestion should be readily 
carried out. 

Then that takes us to item 3 which is 
one of the principal items of business for the 
morning and that is the reports that the task 
force on inter-governmental machinery and 
institutions has been labouring over, under the 
chairmanship of Professor Lederman. They have 
a paper to introduce this morning, and a discussion 


to place before you. Bill, would you like to 
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take over this item, please? 

PROF. LEDERMAN: The recommendations 
on inter-governmental machinery prepared by the 
Secretariat here, were related to, and to some 
extent based on, Mr. Burns' report on inter- 
governmental liason on fiscal and economic 
matters, the report commissioned by the Tax 
Structure Committee some three years ago now, 

I think, and which was only published a few 
months ago. With some modifications, the 
Secretariat prepared recommendations. Then 
the task force on inter-governmental machinery 
was resurrected from the past files and we 
came in about the end of May and went over the 
Secretariat's proposals. 

We congratulated Mr. Hobbs in 
particular, and others who were concerned with 
the preparation of this report, on its quality. 
We then addressed ourselves to the problems it 
raised. 

I think you have all received the 
copies of the rather full report of our meeting, 
so I will not go through that in any detail. 

MR. GREATHED: Professor Lederman, 
iTfaiscoula sabe interrupt for a moment, I think 
those members who were not on the task force 
probably just had this report put in front of 
them this morning, so it might be helpful if 


you wouldn't mind, to review your major 
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conclusions at least. 

PROF. LEDERMAN: We can certainly do 
that then. 

PROF. SYMONS: It really would be, 

I think, Mr. Chairman. I think most of us have 
not seen the paper. | 

MR. STEVENSON: Mr. Chairman, it might 
be pointed out, I suppose, that it is quite 
possible there would be a discussion of the 
question of machinery at the Prime Ministers’ 
meeting in September, and that both Ontario, 

I guess, and Alberta, had requested that this 
subject be at least given a preliminary 
discussion. 

PROF. LEDERMAN: Professor Burns had 
quite an elaborate structure suggested for 
federal-provincial inter-governmental relations, 
and I think the Secretariat simplified that 
somewhat in their proposals; and the task force, 
when it met at the end of May, perhaps simplified 
it even further. Whether we have over- 
simplified it or not, I do not know. 

When you look at page 20, Appendix A, 
you will see the Secretariat's recommendations. 
This is related to the structure of inter- 
governmental relations. 

Then I will just go through the main 
points of the proposals. On page 20(A): 


"A Committee of First Ministers which 
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"will meet at least annually to discuss 

"pressing operational problems, and 

"general priorities and objectives of 

"sovernments in Canada" | 
Of course, we agreed with that. This is the 
keystone in the arch of the whole structure of 
intergovernmental relations. 

What is being proposed is that there 
Should be a meeting at least annually and the 
purpose there was to avoid the ad hoc arrange- 
ments of the past and to produce continuity; 
because federal-provincial intergovernmental 
co-operation is becoming such a constant 
necessity that it needs the direction of a- 
regular meeting of the First Ministers, and only 
they are in a position to make the policy 
commitments and see that they are carried out. 
That is the point which is made at the bottom 
of page 2 and at the top of page 3. 

There was some discussion of whether 
there had been in the past proper notice and 
proper preparation for conferences of First 
Ministers called by the Prime Minister of 
Canada; so we suggest that the requirements 
in that respect should read "at the call of 
the Prime Minister, of Canada with due notice” 
and we were opposed to becoming any more 
specific than that. 


PROF. “FOX: May we interrupt, Bill, 
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with questions? 

PROF. LEDERMAN: YES4 ode thinkn~dt) 1s 
best to do that as we go along. 

PROF. FOX: What type of example of 
further particularization to which you are opposed, 
would you give us? You mean setting a specific 
date, for example, the first Monday in May or 
something like that? 

MR. PERRY: We had a whole list: who 
Should establish the agenda, for example? How 
Should it be established and how much in advance 
of the meeting? I think you can get down to 
all sorts of housekeeping details that certainly 
would not be appropriate in a written constitution. 

PROF. MEISEL: There is another aspect 
to this, though, and I do not know whether one 
can do much about it, but it seems to me that 
although by simply calling for an annual meeting 
you are certainly doing something, annual meetings 
could become a very perfunctory kind of social 
event ; and unless you give this eee oe 
First Ministers certain responsibilities, such as 
approving agendas of other things or doing certain 
very specific things, it may never really take. 
There might be some point in assigning it, ina 
very general way, certain kinds of responsibilities 
that that Committee might undertake which would 
compel it to do more than just meet in a very 


formal sort of way. 
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DR, FORSEY: I think the danger of 
meetings of this sort becoming purely formal 
social events is microscopic. Given the 
assertiveness of the provinces I cannot imagine, 
(apart from anything else) the thing degenerating 
into a mere tea party. I anouee think it is 
quite unnecessary really to specify or 
particularize there. 

PROF. LEDERMAN: Yes, I rather agree 
with Eugene. The Sen ape you start into a 
detailed list, then you have to try to foresee 
everything and make it complete, and if you do 
not rest with a rather high level of 
generalization then you have got to get very 
particular. I think your choice is between 
a few general statements and about 65 pages of 
particulars. 

DR. FORSEY: Even if you preface your 
particulars with the proviso that "this is not 
to restrict the generality of the foregoing 
terms" we all know what happened to that one. 
It really doesn't get very much forwarder. 

PROF .LEDERMAN: I am inclined to think 
that the pressures that are on First Ministers 
to spend their time usefully is such that they 
are not going to hold perfunctory conferences. 
That is point 1l. Point 2 is that the need for 
co-operative effort and the need for this high 


level of co-ordination by the only people who 


7 a yang : pennant ad Pm 
_ seitgamt: esa rset a to 


“anlstaneped BOE veut tonto" 
: at tt aka biworte I ele sea! e- 


0 itoane ov vitae weaned 


i 


| 7 
| | | overs esttaluot 7 3 
| re rs | , Po ae rT a 
serps sodden T ~eeY MAMAS . SORE 7 he 
8 ofa? Inete woe etentm odT enegee Athy 


seeetot of Yt Of SWE Loy mort? SahD beltetsb 
ob woy D2 brs Ate lanes ti eolem Bre gatdsyrevs 
Yo Level dain rented a ddtw seer gon 
veev Jou of ton ever voy madd adsentin ail: 
neewied of eototy awoy Antdd I tele tdnsg 
to eSgeq 29 swods baie atnonadede Latency wot 8 
| wratuotiniq | 
SHOY, SOLSTSIG Hoy Tf neva YSRROW' Jad | 
von eal eis" Jade oétvohe end ditw svalootixed 
Biiogerol Bhd lo vellavemey ode Solrdeet 03 
ono Sead OF Hemergad sadw wood Ife ew ry 
rab tawiot rowin Yrtev Tax S'teoob yllaet JI 
ALA oF B current ms 1 ‘MANASGAL. HORT -. 


~~ 


rredetnsr Jarry fio ots ‘Sead ewiveawrq oat Bae | 


Sane 'Te'LNO9 crodtestied hfod ee 
Tod beer wily ¢att wf’ S gated” 9.0 Yatog at? 
Agi atts vot Deen eft Bas Motte vite 


cL efqoba ylno wit ed not 
! > i 


14, 
can ultimately carry the ball on big policy 
decisions, the need is such that the probability 
is that not just one annual conference will be 
necessary but more than one in a year. It was 
on the basis of that reasoning that we were 
reluctant to particularize just who should do 
what. 

I think if you look at the bottom 
paragraph on page 3, the right of the Government 
of Canada or the governments of any five provinces 
to convene an intergovernmental conference is 
intended to provide mainly for additional 
federal-provincial conferences. It recommends 
that this provision should be written to include 
the wording of provisions A and B, and thereby 
precluding any ambiguity which might arise, and 
then read: 

"The Government of Canada or the 

"governments of any five provinces 

"shall have the right to convene 

"additional conferences of the 

"Prime Minister of Canada and the 

"Prime Ministers and Premiers of the 

"provinces or additional conferences of 

"the Minister of Finance of Canada and 

"the Ministers of Finance and Treasurers 

"of the provinces for the purpose of 

"discussing an important national or 


"yegional problem." 
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So it seems to me that there are two ways of 
calling these top level conferences. There has 
to be one called annually by the Prime Minister of 
Canada or the Minister of Finance of Canada in 
the case of the Finance Ministers. Then there 
is provision whereby either of those groups can 
be summoned by any five provinces. 

I just presume that anybody who had what 
they considered to be an important item for the 
agenda would be able to get it on - "any 
government" including the Government of Canada, of 
course. 

PROF. MEISEL: I see the problem of 
drafting this in such a way that you pin them 
down to a lot of things that you cannot possibly 
forecast; but what crossed my mind, of course, 
was the example of the meetings of the provincial 
Premiers, which, I think, have not been as 
fruitful as they might have been, precisely 
because they have not had some sort of continuing 
sense of responsibilities. 

| I was really looking for something a 
little more structured than is provided here, 
which would compel the Prime Ministers' conference 
to have some sort of small Secretariat that would 
keep operating throughout the year. 

DR. FORSEY: There is provision for a 
Secretariat later on. 


PROF. MEISEL: Yes, but not specifically 
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to work in that area. 

DR... FORSEY:: I must say I am astounded 
by the suggestion that these chaps might meet, 
twiddle their thumbs for a few minutes, have a 
cup of tea or something, struggle and go home, 

PROF. MEISEL: You misunderstood what 
I had in mind. I was not eee of that at 
all, I can see that there would certainly be 
fairly vigorous exchanges of opinion, but if you 
have an exchange of opinion of this sort once a 
year and then nothing is done to follow it up and 
nothing leads up to it, I think it is less 
fruitful than if it is integrated in some sort 
of continuing process. 

DR .. ,FORSEY: But there are a whole 
series of further proposals which would seem to 
me to look after this. I would say if these 
meetings become perfunctory it would be simply 
because the problems have disappeared, and I find 
it very difficult to believe that within the 
lifetime even of my grandchildren the problems 
will disappear. 

PROF. LEDERMAN: I do not think the 
analogy with the interprovincial conferences 
should frighten us, because there is an 
interlocking of federal-provincial subjects in 
the same territory, an overlapping which does 
not occur between provinces in their separate 


characters and their separate subjects. This 
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LT. 
is why I think the provincial Premiers' rap ee te 
tend to be perfunctory. 

The danger with the federal-provincial 
conference is that the federal government will just 
dominate the agenda and not give proper notice, 
put out proper papers, and so on. I think this 
has rather been the danger that experience has 
indicated. 

MR. STEVENSON: ;iMr. Chairman; I’ think 
this subject really has to be treated on two 
levels. We are into it right now because we 
have been pressing for it to be included in Pe 
constitutional review. The federal government 
and some of the other provinces, I think, have 
taken the position that the question of machinery 
has a fairly tenuous connection with the 
constitutional argument. I think we have been 
trying *to (bring: it in because we think it is 
an important aspect of ongoing federalism, and 
it could come up in the non-constitutional 
meetings of the Prime Ministers as well as the 
constitutional; but certainly I would feel that 
representations by Ontario to the constitutional 
review process should probablyinclude a fairly 
general recommendation, as here, of something to 
be written into the constitution regarding the 
machinery. However, it certainly helps or 
would help if at the same time we had a series 


of operating recommendations as to how, at 
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least in the short run, we envisage annual meetings, 
the back-up and all the rest of it, working. 

I see no real problem. il think both 
of the subjects that have been discussed are 
important, but obviously in the constitution itself 
you cannot and should not bring in most of the 
operating details. 

MR. SEGUIN: I think what you mean, 
Don, is that after the constitution is written 
you still require a set of rules and regulations 
which are subject to being amended by the members. 

MR. STEVENSON: Sure. 

MR. SEGUIN: If you put anything else 
in the constitution, you have got to start the 
whole ball rolling again. 

MR. STEVENSON: Right. 

MR. SEGUIN: Let us start with the 
constitution and, as Don says, if we go further 
then we go further by establishing a set of 
regulations and rules. 

MR. PERRY: By-laws. 

MR. SEGUIN: Which would operate at 
these meetings. 

PROF. LEDERMAN: On page 21 of the 
Secretariat's paper on intergovernmental machinery 
it says: 

"Although the Report does not deal 

"with the question of constitutional 


"revision, we would advocate the 
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"inclusion of a section on inter- 

"governmental relations in a re- 

"written Constitution." 

It was to this point that we were 
addressing ourselves in the end of May. This 
would be written into the Constitution, and 
this is why we were saying it should only be 
very general and not a catalogue of particulars. 
(a) says: 

"A conference of the Prime Minister of 

"Canada and the Prime Ministers and 

"Premiers of the provinces at least 

"once every year." 

The provisions to be written into the constitution 
on intergovernmental relations would provide for 

a conference of the Prime Minister of Canada and 
the Prime Ministers and Premiers of the provinces 
at least once every year ,and we proposed at the 
end of May that to that should be added: 

",.. at the call of the Prime Minister of Canada 
with due notice". We did think that that much 
procedure should be at into it, and that he should 
be fixed with the responsibility to (a) give due 
notice and (b)-to call it. 

Then the second statement that we thought 
was enough for the constitution proper, was a 
conference of the Minister of Finance of Canada 
and the Ministers of Finance and Treasurers of the 


provinces at least once every year. We recommended 
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there "at the call of the Minister of Finance of 
Canada with due notice". Then (c¢); 
"The Government of Canada, or the 
"Governments of any five provinces 
"shall have the right to convene an 
"intergovernmental conference for the 
"purpose of discussing an important 
"national or regional problem." 
And we recommended re-wording that so that it 
would read this way: 
"The Government of Canada or the 
"Governments of any five provinces 
"shall have the right to convene 
"additional conferences of the Prime 
"Minister of Canada and the Prime 
"Ministers and Premiers of the 
"provinces, or additional conferences 
"of the Minister of Finance of Canada 
"and the Ministers of Finance and 
"Treasurers of the provinces, for the 
"purpose of discussing an important 
"national or regional problem." 
We wanted the procedure to relate to (a) and (b) 
to make it clear that it was those two types of 
conference that could be fperee by five provinces. 
Further on at the top of page 4: 
"We further recommend the inclusion 
"of a fourth provision (d) to read: 


'The foregoing is without prejudice 
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'to the convening of other types 

‘of conferences which governments 

‘may wish to call.'" 
And there would be a multitude of those. I mean, 
there is the conference of Ministers of Education, 
Resource Ministers, md you may want a conference 
on uniformity of highway signs and that sort of 
thing. We did not want to eonves the impression 
that (a), (bd) and (c) excluded any other kind of 
conference. 

That is all we thought ought to be 
written into the constitution. The rest of the 
discussion here, as Roger has pointed out, would 
be either the explicit or implicit rules of 
procedure on federal-provincial conferences. 

PROF. SYMONS: Mr. Chairman, I would 
just like to say that I support the approach that 
the Committee and Prof. Lederman take, and I think 
that it is better in the constitutional document 
if*this is to be incorporated into one, to set 
out general provisions of this sort and then where 
we can get at the points that Prof. Meisel has, 

I think,properly raised, is in discussion of the 
actual intergovernmental machinery. It seems 
to me that this is either going to make this work 
or else make it a platitude, and part of that 
might involve this drafting of a paper for people 
to look at as to what the procedures might be in 


more detail for the convening or conduct of some 
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of these meetings; but still more important, I 
think, is the actual provision for machinery: 
who is on it, what does it do, where is it and 
so on? 

May I raise just one question. zt. is 
perhaps not important but it intrigues me. Does 
the suggestion that these conferences could be 
convened by, as I gather, either the Prime 
Minister of Canada or the governments of any five 
provinces legitimize in some subtle way meetings 
that are 1 ON by five provinces and in some 
subtle way de-legitimize meetings that are 
convened by less than five provinces, because 
undoubtedly this will continue to occur. 

| THE CHAIRMAN: Or does it imply that 
in the future there are only going to be five 
provinces (laughter). 

PROF. LEDERMAN: You will notice that 
at the bottom of page 3 our recommended re- 
phrasing of that was: 

"The Government of Canada or governments 

"of any five provinces shall have the 


"right to convene additional conferences 


" uw 


So the regular annual conference is the respon- 
sibility of the Prime Minister of Canada and the 
words "at least once a year" mean that he can 
call them oftener if he wishes. 


DR.FORSEY: "Additional conferences of 
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"the Prime Minister of Canada and the 

"Prime Ministers and Premiers of the 

"provinces, or additional conferences 

ostorsi'eser't 
As I read it, this does not in the slightest 
degree prevent the three Maritime provinces or 
the four Atlantic provinces from convening 
conferences of their own if they feel like it, 
without inviting anybody else or bothering 
anybody else, if they have something they want 
to discuss among themselves. What is 
provided here, as I read it, is that any five 
provinces can say: "We want a grand conclave 
of all the Prime Ministers and Premiers" - First 
Ministers, Chief Ministers or whatever you want 
to call them. 

PROF. LEDERMAN: These are federal- 
provincial conferences, yuan ane way they are 
called and you cannot leave anyone out. ittnink 
this is what it is intended to say. If it does 
not say that clearly enough, perhaps it should be 
re-worded. 

PROF. SYMONS: I think it does say it, 
but I think there are a number of important points 
in here, Mr. Chairman. This would be the first 
time in our experience that a group of provinces 
could compel the Prime Minister of Canada to attend 
a conference. A group of provinces --- 


PROF. LEDERMAN: Yes: 
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PROF. SYMONS: --- could in effect, 
from the provincial side only, convene something 
that would have the status of a federal- 
provincial conference. 

PROF. LEDERMAN: Yes, sthat ts true. it 
would be. Of course, this issue was up at the 
time of the Confederation of Tomorrow conference. 
As to agreement of five provinces, it seems to me 
that if you have been able to get that you ought 
to be able to have a federal-provincial conference. 

PROF. SYMONS: Lvsupport. 1t., .Mr. 
Chairman. I think it is a very important 
document. 

PROP. FOX: But I think I see what 
Tom is driving at, and that is you are suggesting 
that if this were in the constitution there might 
be some legitimacy about Mr. Robarts having 


called the C.T.C. conference and having invited 


federal observers even. At least it casts 
more doubt upon the procedure. Is that your 
point? 


PROF. SYMONS: Yes,,, part,of 1t:, 

PROF. LEDERMAN: It casts doubt on the 
single provincial premier calling - well, the 
whole theme of this provision is federal- 
provincial conferences, not interprovincial 
conferences where there is no federal presence. 

PROF. FOX: There was a federal 


presence though at the C.T.C. of a kind. 
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PROF. LEDERMAN: But it was not a 
ministerial presence. 

PROF? FOX: No. 

DR. FORSEY: That was a different 
thing altogether; that was an individual premier. 
All we are talking about here is five provinces, 
and Roger raised the point that if you get a 
consolidation of some of the provinces you might 
get a situation where this would mean the > 
unanimous desire of the provinces. Perhaps 
you had better phrase it "the majority of the 
provinces" or something of that sort. 

PROF. LEDERMAN: That might be a 
better phrase. 

MR. SEGUIN: "a majority of the 
provinces". 

PROF. LEDERMAN: Sams 

MR. SEGUIN: Six now. It could be 
three, it could be four. 

PROF Y FOX: "A majority of the existing 
provinces". 

MR. SEGUIN: If they do not exist they 
cannot --- 

PROF. FOX: Yes, but somebody might 
interpret it as a majority of the provinces that 
exist now. 

PROF. LEDERMAN: That is a good point. 

DR. FORSEY : No. 


MR. SEGUIN : No, I don't think so 
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either. If they do not exist in the future, 
they are not there. 

DR. FORSEY: If you have a situation 
where you have the constitution amended to 
provide for only five provinces and this particular 
section of the constitution said "a majority of 
the provinces" it would be a majority of five. 
If, on the other hand, you multiplied the provinces 
and had fifty, then this section saying "a majority" 
would mean it is twenty-six out of the fifty: 

PROF. LEDERMAN: This is assuming that 
we will always be ten provinces. 

MR. SEGUIN: That is it. That is why 
you need to amend again your Act to put "a 
majority". I think it would be better. 

PROF. LEDERMAN: You could cover 
Paul's point by saying "a majority of the provinces 
from time to time". 

MR. STEVENSON: If you want that, is 
five a majority of ten? 

PROF. LEDERMAN : No, definitely not. 

MR. STEVENSON: Then could you say 
"at least half". 

MR. SEGUIN: Suppose you had nine. 

PROF oi FOX: Or eleven. 

MR. SEGUIN: Then what happens? 

MR. PERRY: More than half. 

MR. STEVENSON: Five in the case of 


nine, or six in the case of eleven. 
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MR. SEGUIN: If you put "majority" 
I think you are safer and you won't be going to 
the Supreme Court. 

MR. STEVENSON: I was trying faithfully 
to reflect the answer of the task force. 

PROF. MEISEL: Mr. Chairman, at the 
risk of opening another can of worms, what about 
the business of the number of people living in 
these provinces? 

MR. SEGUIN: I wouldn't start with 
that, boy! 

THE CHAIRMAN: You mean "rep by pop" 
instead of "rep by prov". 

PROF. MEISEL: Well either that simply 
or provinces which contain --- 

MR. PERRY: No, you don't have to do 
that. These people come to these conferences 
surely as equals and can be counted as equals 
in determining whether there is a consensus or not. 

DR. FORSEY: Besides, if you have 
five, suppose you take the five smallest ones; 
if you get the four Atlantic provinces plus - 
what would be the next one, Manitoba or 
Saskatchewan? 

MR. STEVENSON: It will be Saskatchewan 
in about three months. 

DR. FORSEY: Then it would be indicative 
of something that was fairly widely felt, indicative 


at least of a serious regional grievance. 
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PROF. MEISEL: Yes, what I was 
thinking of was the other possibility of Ontario 
and Quebec being very anxious to have a conference 
and not being able to get it because they were 
only two provinces. 

DR. FORSEY: I wouldn't worry much about 
the capacity of Ontario and Quebec to raise enough 
rumpus to get a conference if they wanted one. 

I think those two giants can look out for 
themselves. 

MR. SEGUIN: If they can't convince me 
either, there is something wrong in Canada. 
(laughter) 

PROF. LEDERMAN: The avenue for a group 
of provinces with less than a majority or less 
than half, is to persuade the Prime Minister of 
Canada to call an additional conference. 

DR. FORSEY: Yes. If Ontario and 
Quebec acting together, could not persuade the 
Prime Minister of Canada to call an additional 
conference, by George, something extraordinary 
has been happening in this country. 

PROF. SYMONS: Mr. Chairman, the main 
point though is that I think for the first time 
it would be formally recognized that from a 
provincial source something that would be a formal 
federal-provincial conference could be called. 

I think this is a very desirable step forward and 


a very big one. 
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PROF. LEDERMAN: I appreciate the force 
of John's point about population. For instance, 
in some of the formulae that have been proposed, 
the question of population has been confined to 
the number of provinces, that is true; but here 
we are dat ne specifically with the relations 
of the federal government and the provincial 
governments; and I think that when you are dealing 
in that way with federal-provincial relations, 
you have to take each government as a unit and 
each government counts for one. Even in the 
United States Rhode Island counts for one in 
this sort’ of'thing: They have as many senators 
as New York in the United States Senate. 

MR. PERRY: You are only talking about 
a meeting here. It is not as if you are 
deciding on big expenditure programmes or anything 
of that sort. 

PROF. LEDERMAN: This is the extent of 
the proposal about what should be written into 
the constitution, that is, into the specially 
entrenched constitution. Everything else now 
that follows here is a question, I should think, 
of the First Ministers sanctioning procedural 
structure that covers the rest of the machinery 
of intergovernmental relations. What we have 
been discussing up to this point is all that 
we propose to write into the specially entrenched 


constitution. 
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30, 
Roger's suggestion that it should be a 
majority of the provinces from time to time rather 


than five provinces, strikes me as a very good 


one. 
MR. SEGUIN: What does "from time to 
time" mean? You don't need that. 
PROF. LEDERMAN: Of course, you have 


the general rule that a statute speaks in the 
present and the constitution speaks in the present. 

MR. SEGUIN: The constitution can speak 
for itself fifty years from now if you don't put 
too many complicated words into it. 

PROF. LEDERMAN: I agree with you. 

MR. SEGUIN: "from time to time" for 
me does not mean anything. 

MRie PERRY : Gentlemen, when you look 
at this, we have left in the qualification that 
does not appear in either (a) or (b), that these 
meetings have to have a purpose: "for the 
purpose of discussing an important national or 
regional problem", I wonder if we should 
really be qualifying this to that extent, because 
it raises the question immediately as to what is 
an important problem. 

PROF. LEDERMAN: Yes, my reaction to 
that, Harvey, would be that it is subjective: 
one takes it that if five provinces say it is 
important, it is important. 


DR. FORSEY: Put a full stop after 
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the word "province". 

PROF. LEDERMAN: But you could dispense 
with that. 

MR. PERRY: We qualified this in a 
way we have not at the other conferences, and these 
are Supposed to be the equivalents, so I do not 
see the need for a qualification. 

PROF. LEDERMAN: "for the purpose of 
discussing an important national or regional 
problem" may be Superfluous, and it could go out; 
one could take it for granted. 

MR. PERRY: They may just want to 
discuss an unimportant problem. 

DR. FORSEY: They may want to have 
one of John Meisel's perfunctory comments for 
social purposes. 

PROF. BRADY: I think that last 
clause could be dropped. 

PROF. SYMONS: I would support that 
too. I think the last clause, more than being 
unnecessary, having it there loads the calling 
of such an additional conference with the 
implication that there is some sort of possible 
crisis or emergency aspect to it, whereas the 
complexity of government is such that they may 
well need a whole variety of these conferences 
over the period of a couple of years. 

MR. STEVENSON: Think of the 
proportion of the tapes the Speaker rules that an 


issue is important enough to set aside a special 
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debate in the House. 

DR. FORSEY: Yes, you might conceivably 
have a case here where the Prime Minister of 
Canada would say: "It is not an important 
national or regional problem, and I won't summon 
it" and they might have to take it to the 
Supreme Court to decide whether the Prime Minister 
of Canada was within his rights in making such 
a decision. 

MR. PERRY: Isn't this just mechanical? 
We are just providing another means for calling 
conferences, similar to (a) and (b), so I don't 
see that we need this qualification at all. 

PROF wn FOX Let us drop it. 

PROF. LEDERMAN: There is a sleeper 
there that I did not appreciate. 1 think. dt 
ought to come out. 

THE CHAIRMAN: Okay. 

PROF. LEDERMAN: We did recommend the 
inclusion of a fourth provision to read: 

"The foregoing is without prejudice 

"to the convening of other types of 

"conferences which governments may wish 

,voscalil." 

"Other types of conferences" means conferences 

other than of First Ministers or Finance Ministers 
which we consider to be the two most crucial types. 
Then we just simply say that other types of 


conferences can be called, and that they are not 
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excluded just because there is some specific 
provision about the two most urgent types. 

So that (a), (b), (c) and (d) would be 
all that would go into the Specially entrenched 
constitution. The rest of it would be 
purely statutory or rules of procedure sanctioned 
by the First Ministers' conference for the conduct 
of intergovernmental relations, in the same way 
that the First Ministers have set up a procedure 
and an organization now that is functioning. 

They have sanctioned it by their own resolution, 
and where necessary each government makes its 

own statutory arrangements to carry out its part. 
This keeps it very flexible at the level of detail. 

We might go on now to that particular 
type of detail, remembering that that is what we 
are speaking of at this point, that that is the 
status of the provisions we are speaking of here. 

MR. PERRY: Bill, Wi wondernif atethis 
point we should introduce the red covered 
document (it looks like Mr, Benson's white paper) 
because in fact a good deal of the rest of it is 
based on the Ontario proposals at substantially 
pages 18 to 22. 

PROF. LEDERMAN: Yes, that is right. 

MR.PERRY: Para.22 on page 19 is fairly 
Significant. 
PROF. LEDERMAN: Yes, in the red 


document starting at page 18. 
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THE CHAIRMAN: Billg Iimight just 
interrupt for a minute to give a little note of 
background on a couple of matters. 

First of all, as far as the disposition 
and purpose of your task force report is sen eriee 
I might just say a word about this topic in the 
context of the constitutional review. 

This subject has been regarded as an 
important aspect of the constitutional review 
process and the whole discussions of Canadian 
federalism, by the Ontario Government. At one 
of the early constitutional conferences, I think 
the one in February 1968, when certain topics 
or certain bands of discussion were set out, it 
was the Ontario Government that added the topic 
of intergovernmental machinery. In the interval 
we have been very interested in developing the 
views and suggestions on the question of inter- 
governmental machinery. We have initiated 
discussions of that in the Continuing Committee 
of officials on the constitution and also in 
the Continuing Committee on fiscal and economic 
matters. 

As a result the subject will be one of 
the agenda items for the next meeting of the 
constitutional Uoutedenaes which is presently 
planned for some time in September - one of the 
so-called working sessions as opposed to a public 


session. 
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At that time we would like to be in a 
position to present a paper which would set out 
some suggestions and some views of the Ontario 
Government, both for inclusion in the constitution 
and for general application in the relations 
between governments. 

So that it is working towards that 
objective that we look upon this paper, and why 
I think this task force report will be extremely 
important to us and helpful in providing us with 
material on which to base that paper. 

Secondly, as I mentioned, over the last 
ae years various papers have come out from the 
government in these meetings, and as part of the 
budget papers and so on, all on the subject of 
intergovernmental machinery and co-ordination; 
because these things tend to become scattered or 
to get lost in the process and we decided it 
would be useful this spring to gather together 
some of the work hat had been put forward in 
the government, in two volumes. So these were 
the ones which were tabled in the House by the 
Prime Minister on May 4th, and presented to a 
meeting of the Federal-provincial officials at 
the same time. 

The blue document, "Ontario Proposals 
for Fiscal Policy Co-ordination" was the 
reproduction of certain government statements 


prepared by the Treasurer as part of his budgets. 
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So the government book as such is the 

blue book; the red book is the staff papers. 
I have never been able to discover whether there 
is any significance in the colour chosen. (Laughter) 

PROF. MEISEL: Was that tabled on 
lst May? 

THE CHAIRMAN: But whether there is or 
not, the staff papers are in red and the 
government in blue. These represent,as I say, 
staff papers which were tabled at various meetings 
of officials. So whereas the red book 
represents work that was done with the approval 
of the government, it does not necessarily, of 
course, represent government policy as yet, but 
we would hope that it would be carried forward 
in this medium into governmental policy at some 
Stage. 

Finally, just in passing, the third item 
we have passed around (which we thought you would 
like to have) is the Ontario proposals for tax 
reform in Canada, in response to the federal 
government's request for comments, suggestions, 
criticisms of the White Paper. This represents 
the government response. It is not merely, 
I might say, a criticism of the federal White Paper, 
but an alternative approach to tax reform in 
Canada. 

MR. STEVENSON: One document that was 


not tabled was the 200 page result of a revenue 
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estimating process. 

THE CHAIRMAN: We spared you that. 
Anyone may have a copy on request. I am sorry, 
Bi1i, I thought it would be useful to put that 
in that context before we went on to the details 
of co-ordination of process. 

PROF. LEDERMAN: On page 4 of the report 
of our task force, we address ourselves to the 
question of the support organization for the 
conference of First Ministers and the conference 
of Finance Ministers. 

Now, the Burns' report recommended that 
there should be, in support of the conference of 
First Ministers, also a committee of senior 
otfictals:. The members of the Secretariat came 
to the conclusion that this was not desirable, 
and the members of the task force agreed with them, 
on the grounds that are outlined there. In 
the first place, the Prime Ministers of the provinces 
and of Canada are going to come to chet top 
level conferences with their senior civil servants 
and advisers anyway, and they are going to send 
them away with instructions either collectively 
or separately, to get certain things done. We 
were afraid that if one formalized the 
constitution of this body, you would then have 
a civil service group that was in effect superior, 

would 
or at least/appear to be superior, to other 


meetings of Ministers, which was undesirable. 
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You see, the conference of Prime 
Ministers will, of course, range over every topic 
under the sun; its franchise so far as subjects 
or topics are concerned is unlimited. We just 
did not think that a corresponding civil service 
group, however senior, should be given the same 
breadth of franchise, jparticularly when there are 
going to be other provisions for more particular 
meetings of Ministers. So we thought that 
there should not be a committee of senior officials 
to support a conference of the heads of 
government, as recommended in the Burns report. 
This is one point where we differ with the Burns 
report. The people who would form such a 
committee will function anyway in their normal 
way at the elbow of their Prime Ministers and 
under the instructions of their Prime Ministers, 
and we did not think that they should be given 
formal status. 

When it came to the Continuing Committee 
of Ministers of Finance, or conference of 
Ministers of Finance and provincial Treasurers, 
we did take the position that there ought to be 
a Continuing Committee of senior officials there. 

You ndnare I ask: "Why are you against 
them in one place and in favour of them in the 
other?”™. The only answer is, I think, that 
fiscal and economic matters do not form the whole 


range of governmental responsibilities insofar as 
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technical,analytical and statistical Support for 
the operation of Ministers of Finance; that so far 
as that is concerned, there is a reasonably well 
defined area for recognized experts to function. 

So long as it was understood that the committee 

of permanent officials on fiscal and economic 
matters, supporting the Treasurers and Ministers 

of Finance, would be charged with that kind of 
function and were not given major decision-making 
authority, we thought it did make sense to have 
that kind of support for the Ministers of Finance. 
On the other hand, the Prime Ministers’ group would 
have, of course, their rete civil servants at 
their elbow and since they range over every subject 
under the sun there is not the well-defined subject 
area, nor is it clear what type of expertise is 
going to be needed from time to time. 

We were afraid that in such a sweeping 
topical situation, such a committee of permanent 
civil servants might tend to overawe the more 
Real akcemahcess of federal-provincial 
Ministers that would meet from time to time. 

That is a major point of difference from 
the Burns report, and perhaps I should stop there 
because none of these things are free from 
controversy. Perhaps we should discuss that 
point before we go on to further points here. 

PROF. «ROX: It seems to me, Mr. Chairman, 


that Professor Lederman has made a good case for 
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what the task force suggested, and I see no reason 
to question the decision. It seems to me to be 
quite sound. 

PROF. SYMONS: I think I can share that 
view too, Mr. Chairman, I think there is a distinction, 
and that it is a valid one. The concern that 
some people might feel is, I think, met by the 
proposal later on for the Secretariat. 

PROF. LEDERMAN: Yes, there is a major 
proposal for the Secretariat later on. 

MR. STEVENSON: Mr. Chairman, I think, 
not having been associated with this, I can be 
a little bit independent. The situation now 
is, I think, that there is such a great variety 
among the various governments of general 
responsibility for federal-provincial relations, 
that it would be pretty hard to imagine a 
permanent group of civil servants that are 
concerned with the naete variety of subjects the 
Prime Ministers will be discussing. 

I think that governments generally 
across Canada are moving towards the establishment 
of more central agencies which are of a basically 
equivalent nature, I think, in Prime Ministers' 
offices, Privy Council offices, federal- 
provincial tees at antic oe or whatever. 

You may find that in three, four or five 
years there is sufficient communality of internal 


organizations that some group of this type might 
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become at some time in the future a desirable 
affair. Right now it would be a real grab 
bag. 

MR. POSEN: As a matter of fact, Mr. 
Chairman, the Alberta Government has made a 
formal and public proposal regarding inter- 
governmental liason, in which governments 
internally set up a structure of responsibility 
for intergovernmental relations. 

PROF. FOK: Similar to your federal- 
provincial affairs Secretariat? 

MR. POSEN: In their paper, they 
mention Ontario's organization in effect, and they 
do not specify which kind in particular but they 
just hope that within each government there would 
be a group formally responsible for co-ordinating 
these kinds of relationships. 

MR. GREATHED: Just a minor point. 
This paper is not published. 

MR. POSEN: It is published, yes. They 
had a press conference yesterday. 

THE CHAIRMAN: Paul? 

PROF? ‘FOX: I am just saying it is 
essentially the same idea. 

PROF. SYMONS: Would it be possible, 
Mr. Chairman, to get copies for the Committee of 
the paper, if it is now available? 

THE CHAIRMAN: Yes, I think we will 


check for certain, but when those papers were 
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42, 
tabled at Banff on Wednesday morning, they were 
tabled with the qualification that they were still 
confidential, but I believe, as you Say --- 

MR. POSEN: There was a press 
conference. 

THE CHAIRMAN: The Premier had a press 
conference and made them publicly available, so 
we can certainly get copies for you. Are we 
ready to go on? 

PROF s eFOX= I think we should go on. 

PROF. LEDERMAN: If you are happy 
with that one, we will go on to the Federal- 
Provincial Tax Commission. This is an Ontario 
proposal that we had misgivings about, and we 
have listed the misgivings. 

In the red book we printed staff papers, 
and the Federal-Provincial Tax Commission proposal 
appears on pages 20 and 21: 

"The second type of new institutional 

"arrangement required in the area of 

"federal-provincial fiscal and financial 

"co-ordination concerns the need for a 

"high degree of co-operation in the 

"administration of tax systems on a 

"continuous basis ..." 

Then it goes on to speak of the need for harmonization 
and co-operation with the federal government in 
jointly occupied tax fields. Overall tax 


Supervision would be a function of the Federal- 
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43. 
Provincial Tax Commission. 
"The first function would be to provide 
"a system for supervising federal and 
"provincial municipal tax developments 
"and practices in terms of their 
"conformity to the common standards 
"established by the ministerial committee 
"on intergovernmental policy co-ordination. 
"Apart from acting as a clearing-house 
"of tax information, the commission 
"could undertake analysis of the social 
"and economic effects of tax policies 
"and actions, particularly of their 
"cross-jurisdictional implications. 
"The commission could also be responsible 
"for co-ordinating research on new tax 
"proposals and options.” 
Our reaction to that, quite frankly, was 
rather negative. Harvey can speak to this with 
more knowledge. 
"We think that this sone on would be 
"a very large undertaking, almost a 
"permanent Royal Commission on taxation. 
"Alternatively, we think that perhaps 
"efforts should be concentrated on 
"bettering existing machinery rather 
"than creating new devices. We 
"also considered the question of 


"limiting the scope of the Commission 
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44, 
"to research and statistics. 

"On staffing we thought that the 
"necessary manpower for such a commission 
"would be very scarce indeed." 

In the third place, (c): 
"We question the status of such a 
"commission. As there is no mention 
"in the Burns report of giving 
"operational responsibility to a federal- 
"provincial tax commission, such 
"responsibility should remain where it 
"now resides - with federal and 
"provincial Departments of Finance. 
"We do not think that governments either 
"provincial or federal, would be willing 
"to relinquish these responsibilities. 

"We wondered whether such a 
"Commission, if independent of the pro- 
"posed ministerial committee, would, in 
"its operations, contradict the principles 
"of responsible government. 

"We raised several questions on the 
"procedure that this Commission would 
"follow since it did not appear to be 
"clearly delineated in the Ontario 
"proposal." 

For instance, the word "supervise" in 
paragraph 27 of eee provincial proposal on page 21 


of the red book: who gets supervised and what 
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45, 
does "supervising" mean? 

I think a little later on we pointed out 
that the research and statistical functions of 
a provincial tax commission could be carried out 
by a financial division of the permanent Secretariat. 

Perhaps, Harvey, you can speak with more 
knowledge and confidence on these matters than 
I can. 

MEAs PERRY: I think our memorandum sets 
out pretty well the views that we had. in tag 
easily see that there is a job to be done here. 
There are lots of rags and tags of things that 
no one feels particularly responsible about, 
because they are in the sort of "no man's land" 
between federal and provincial governments; but 
L, just. couldn't see that this called for either 
a separate function of this type, something 
called a tax commission, or that that much more 
than a co-ordination job would be involved, but 
a lot of the basic research will have to continue 
to go on within governments; and the function 
here would be to try and use what was being done 
within governments to fill in gaps either 
directly through research in what would be a 
permanent Secretariat, or else by encouraging 
governments to fill in the gaps. We felt 
that generally there was an important job to 
be done but not so important that it called for 
this separate kind of an entity, for which I 


could think of no precedent anyway. 
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46, 

PROF. BRADY: It would be a separate 
agency in other words, that would in a sense be 
duplicating work. 

Mit. Fhanl : It would be separate 
from the permanent Federal-Provincial Secretariat, 
and this could cause bouvsicd in itself. 

PROF. BRADY: A sound rule should be 
the simplification of governmental structure rather 
than the addition of more structure. 

MR. PERRY: Just to express my own 
view, I could clearly see there was a job to be 
done but I did not see that it called for a 
separate piece of machinery as important as this. 
In fact, it might even better be done in close 
co-ordination with all the other jobs of the 
permanent Secretariat. 

PROF. LEDERMAN: This was one of the 
themes we worked at, to see if we could simplify 
both the Burns proposals and even the Secretariat's 
proposals and the Ontario proposals, on the theory 
that the simpler the structure was the better it 
would work. 

PROF. MEISEL: BY, Lt come: Go wuhss 
question cold, but the question in my mind is 
really whether there is some mechanism, or 
whether there are nedierivants which permit what 
I think is a very desirable objective, namely to 
undertake an analysis of the social and economic 


effects of tax policies. I presume that you 
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47. 
were satisfied that the other proposals together 
would assure that this is done? 

PROF. LEDERMAN: Well, in the next 
paragraph here we refer to the permanent 
Secretariat, and we think, as Harvey says, that 
these statistical and analytical functions should 
be performed but the best way to have it done is 
by a financial department of the Federal- 
Provincial Secretariat, which is quite clearly a 
civil service operation under the Committee of 
Finance Ministers and under the committee of 
Deputy Ministers. 

We have already said that we approved 
these two bodies for fiscal and financial co- 
ordination, and we think that the research and 
analytical and support function can be performed 
by a financial section of the Federal-Provincial 
Secretariat and not a separate tax commission. 

I think we have the same objection that we had to 
a permanent committee of officials at the Prime 
Ministerial level: that you would get a group 
of persons appointed specially for the purpose or 
senior civil service people, who would then be 
operating at the political policy-making level. 

DR. FORSEY: Even under the proposal, 
tosome extent apparently at the operational level, 
this supervising business is what it means. 

PROF. LEDERMAN: Yes, we just were not 


clear on what that meant. Tax harmonization, 
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48, 
of course, is a very complex matter, as the 
European Economic community is discovering I think, 
and it involves policy decisions even about social 
services and all kinds of things. 

If a Tax Commission were to get into 
that sort of thing, we would have an appointed 
body with really extraordinary powers. I think 
even in Australia where they have some Minder 
federal-provincial co-ordinating finance committee, 
it does not operate this way at all. LG is 
the ministerial representatives with a weighted 
voting system, is it not? 

DR. FORSEY: The Loan Council. 

PROF. LEDERMAN: The Loan Council, and 
they deal only with raising capital funds, I 
gather, so we were dubious of this for the reasons 
given. 

PROF. SYMONS: Mr. Chairman, it seems 
to me it is a tremendously important question, but 
I think that the reasons that Professor Lederman 
and the committee put forward are pretty cogent. 

I think there are real problems to a tax commission, 
problems of responsibility, problems of creating 

an agency that in a sense could become above the 
constitution or above the legislative process. 

I think it is very important that the 
kind of considerations that Professor Meisel 
raised should be gotten at - research and 
assessment of the impact of tax policies and 


economic policies. 
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49. 

I think the right way to do it is as 
Suggested here, by appropriate people within the 
Secretariat to be an appropriate financial 
division. I think that this would achieve all 
the practical things that are desired, without 
getting into some of the difficult constitutional 
implications of a permanent Tax Commission. 

PROF. LEDERMAN: We did think that 
as far as supervision and operation were concerned 
(these words are used) that the respective 
federal and provincial departments of finance 
are just not likely to surrender their existing 
functions or powers to an overall Tax Commission, 
and if they were to be called upon to do so the 
formula for doing it would be very difficult. 

MR. STEVENSON: Mr. Chairman, there is 
ane point here. In the original Ontario proposals 
a year or so ago one of the suggestions was that 
it might be possible to have a central commission 
collecting income taxes that perhaps would be on 
different bases - something that the federal govern- 
ment has always rejected in principle saying that 
it would only enter a taxation agreement provided 
the provinces it was collecting taxes for had 
exactly the same basis as its own. There has 
been a slight modification to this in the federal 
White Paper. 

Do I take it that the task force really 


felt that this would still be a matter of the 
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50. 


federal government collecting on behalf of provinces 
perhaps with somewhat more liberalized collecting 
arrangements; in other words, some System as 
now would be maintained rather than having a 
collection agency that might be responsible to 
both levels of government? 
MR. PERRY: I ce as a general rule 
we just found it very difficult to visualize 
a sort of additional, almost independent, function 
established in the administration field. Le Gust 
find it difficult to see how it could operate. 
It would have to build up its own staff where 
staffs now exist in the administration. 
DR. FORSEY: That point was one that 
I think was emphasized very much in the task 
force proceedings, that last point, by Mr. Perry, 
and it is down here in (b) of our recommendations. 
"The necessary manpower for the 
"Commission would be very scarce indeed". 
If you have it somewhere now doing some of these 
things reasonably satisfactorily, well, all right, 
why create something new, in part duplicating 
what already exists? It is possible that 
some modifications to the present way of doing 
things may be necessary and can be negotiated, 
but here you are really providing for a fifth 
wheel approach which might well require a 
considerable number of spokes. 


MR. STEVENSON: The reason that 
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52: 
proposal came out originally was because there was 
a prospect that Ontario might want to have its 
own personal income tax on a somewhat different 
basis from the federal government, and therefore 
could not get the federal government to collect 
it under the arrangement for tax collection 
mechanisms. So the preposal was that rather 
than having two totally Ee aneat eucaBcnuiey 
agencies at the federal-provincial level, there 
might be a way of having a centralized collection 
agency which could collect taxes that had 
somewhat different bases. 

MR. PERRY: This would mean two entities 
at the federal level, I think, which would be just 
- about as confusing as you can imagine. 

THE CHAIRMAN: Certainly,as Don says, 
this arose originally for the pure purpose of 
collection and simplicity in collection, and it 
has developed, I think, over time in these 
discussions into a little more than a collection 
agency, but there is still, I think, the prospect 
of the collection agency worthy of consideration 
apart from the broader implications of a tax 
commission. 

PROF. BRADY: A collecting agency might 
be very defensible but the proposal here for a 
Beare ad hal a proposal for an organization that 
would have functions extending far beyond the 
collection of taxes. I think it is that side 


of its functions that the Committee felt very 
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dubious about. 

MR. PERRY: The ‘more I»think of..the 
collection agency, here is our Department of 
National Revenue with 30 or 35 offices across the 
country now functioning. What do we do? Do 
we set up another set of offices to collect a 
separate kind of income tax to be turned over to 
the provinces? Is this what we are talking 
about? 

| MR. STEVENSON: | This proposal came out 
at the time when the Carter Report had been out 
but the Federal White Paper had not been out, and 
you may remember the first recommendation was that 
they be a Crown Corporation rather than a 
department. 

THE CHAIRMAN: What was the purpose of 
that recommendation? It might help us here, 
Harvey. 

MR. PERRY: It was not to substantially 
change the nature of the operation; it was, in 
effect, as they have done in both England and 
United States, to get tax collection a bit removed 
from politics. Any Minister we talked to in 
Ottawa thought that would be great, because this 
is very much of a thorn all the time. It was to 
have a revenue commission as they have in both 
England and the States, rather than have a Minister 
primarily responsible; but this meant no change 
in machinery, but it was just changing the top 


level of the Department of National Revenue. 
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PROF. SYMONS: Mr. Chairman, was there 
any other major point or rationale behind the 
Ontario proposal for a Tax Commission? en ank 
it 1s a very practical mechanical problem of a 
common approach to tax collection, but I think it 
is something that can be solved in a practical 
way without getting into the governmental 
implications of a Commission; but was there some 
other reason or was it primarily that practical 
one? 

THE CHAIRMAN: PIrTSG Or all, or 
think we should separate the two aspects, and I 
will ask Mr. Careless from the Taxation and 
Fiscal Policy branch, I think, to say a word or 
two about the Commission thinking; but certainly 
my original thought in the collection aspect 
was this. At the time that the Ontario White 
Paper on Tax Reform came out in March, 1969, 
it proposed a rather different type of income 
tax system from that which was presently employed, 
i.e., that there should be provision for a number 
of different types of tax credit arrangements 
according to people's income or family size, 
provision for perhaps tax credits for municipal 
taxes, and a whole number of things of that sort, 
and provision perhaps for building in certain 
premium reductions or co-ordinating premium 
collection for things such as Medicare and 


hospitalization with a single organization. 
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54. 
Two things followed from that. Rirstiofual)., the 
Federal Government indicated that it would not be 
possible to have that within the current tax 
collection agreement, because of the very different 
type of taxation system it would involve; but, 
secondly, we recognized that there would be a 
natural criticism of a provincial government 
setting up a separate bureaucracy for the purpose 
of administering and collecting the taxes. So 
that the proposal was: why not have a single 
body which would be literally a functional 
collection agency? You could use the same 
offices and you could use the same people simply 
to discharge this practical task of bringing in 
the money. You probably would have to have 
two forms, but they could be sent in to the same 
place, and some of the practical complications 
might be eliminated. That was the essence | 
of the original proposal for that purpose. 

Now, over time it develops some other 
overtones. Would you like to review that 
story? 

DR. FORSEY: Just before this other 
official comes into the picture, there are two 
points that occur to me here. ut you are 
going to use the same offices andthe same people, 
surely the simpler thing to do is to try to work 
out fresh agreements with the Government of 


Canada on this thing. It seems to me that if 
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you are going to have the same offices and the 
Same people serving two masters, you are going to 
have a very curious affair indeed. 

There are three things really. The 
second hae where do the other provinces fit 
into this thing? The third thing is: how 
many tax fields is this going to cover? Ls 
it primarily going to deal with income tax, or 
are you going to deal with other things such as 
various sales taxes and this kind of thing. 

THE CHAIRMAN: No, this was really for 
the principal shared-tax fields - personal income 
tax, corporation income tax; bearing in mind 
eventually capital gains tax and bearing in mind 
that if that came in the Ontario Government had 
indicated its intention to phase-out succcession 
duties. So it would be those shared-tax fields. 

MR. STEVENSON: There was also, 

Mr. Chairman, again at that point, a suggestion 
from the Carter Commission that perhaps the 
provinces with their sales tax collection 
machinery, might collect sales tax on behalf of 
the federal government. 

THE CHAIRMAN: That is true. 

MR. STEVENSON: And the thought was here 
that perhaps you could join the provincial and 
federal offices in that operation. 

PROF. LEDERMAN: if I°’may just’ pick” up 


the point that Eugene made and expand it a little, 
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56. 
our reaction (I think I am interpreting it 
correctly) to the application of tax collection, 
if I may leap ahead a bit, is on the last page 
of our task force report under "Written Agreements". 
We recommend that as far as possible the Committee 
discussing this report should attempt more than 
they have in the past to arrive at written 
agreements and get better and more detailed 
agreements about tax collection, if you wish, and 
let the Federal Government go on with income 
tax collection, let the respective provincial 
departments do their sales tax collection. 

However, the key to success here is not 
a third tier of some kind, a new body, but 
specific agreements, ratified as the taxation 
agreements are now; better and more specific 
agreements. Then the existing departments go 
off and do their job under those statutes and 
those agreements. 

MR. STEVENSON: Mr. Chairman, that 
obviously would be desirable, but certainly at 
the time this was written there was a very, very 
clear and flat federal refusal to collect 
anything but absolutely uniform taxes and there 
was an Ontario policy that we wanted to have a 
tax with a different base, so this was a proposal --- 

PROF. LEDERMAN: Of course, if the 
federal people are unbending about this type of 
flexibility, then we are in trouble with this 


kind of proposal. 
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DR. FORSEY: But if they are unbending 
about this type of flexibility, are they going to 
be bending about a separate federal-provincial 
tax cinta tia I strongly doubt it. 

MR. STEVENSON: They have bent a 
little in the White Paper. 

DR..FORSEY: How much? 

MR. STEVENSON: This we are not quite 
sure. 

PROF. FOX: One degree? 

MR. POSEN: It is like the other 
aspects of the White Paper. 

DR. FORSEY: I would suspect you would 
find them pretty stiff on a proposal of this 
sort, and I am not by any means sure you would 
find some of the other provinces any too 
enthusiastic about it. This is sheer guesswork 
on my part, because I have not been following 
the thing, but it is my guess that you would find 
them taking a very suspicious look at this 
proposal to create something as a separate body. 
Again, either you duplicate your machinery and you 
have a lot of extra officials, experts and what- 
not; or else you use the existing officers and 
people and you just provide extra forms. But 
then the poor things find themselves answering 
two masters. It seems to me to involve an 
extraordinary amount of either confusion or 


duplication, one of the two. 
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PROF. LEDERMAN: I think as I read it 
(and I have only read it very hastily in the train 
last night) Mr.McNaughton's budget papers in this 
blue volume are on the right track to my mind. 
They are talking about operating within a uniform 
tax system, and that it would be a very serious 
thing 1f we cannot maintain an overall federal- 
provincial approach to the total of taxes and 
the types of taxes. I think it is important to 
do° this’ 

This ties in with what I am saying 
about specific agreements. I think Mr. McNaughton 
is saying that he thinks the provinces should have 
more influence on what the main taxation systems 
are to be, what the taxation system itself is to 
be about. Let us have a uniform system of 
taxation, but let us not have it just what the 
Federal Government has said it is to be. Let 
us have some negotiation about the White Paper 
and the points of difference there with several 
of the provinces, and see if we cannot get an 
agreement on the overall uniform tax system and 
the overall tax burdens and priorities and so 
on. It is all in this budget paper here. If 
you get that type of agreement then I think 
collection is a much lesser problem. Then you 
just let the existing government departments do 
their job. 


PROF. BRADY: Incidentally, Mr. Chairman, 


- > 
saMom 


ads ai 
| brite ya oF Noam gil eh ito ons 
‘mathe a ntattw anivetiego nee gabiled oe ua 


undieven Ytev # 5 od “pivow iv? ail brie” moseve x 


~1a 1958 ‘Lipwevo! as ntsdntam tonnso”4w tt wai f 
2 


bas sexed 0 tedot ore ot rosonqqs Letontvorq 


of tnsgrogm@t et Ft an bas I | .@9xe% TO eeqyt adit | 
. 7 ; | . ; 
| -etd? ob 
: uittyse me I tedw ddtw aft eets etdT.: - 
) @ 
joddsustioM .aM sintds I .atnemee aa oltioeaga cvods 
aver plwete seonivorg oft eamthd od tan? grtyee et 
aneteve oettexst olan edit Jattw mo Wannudnad evéhy. 
of ef Ifeezt mevaye roltexsd edd? tadw ,ed of ons 
‘to wodaya miotinu # eved eu sor .tvods od 
sid tow Sewt tf oven gon au tel Jud MOLIARST 
is ,.00¢ 68 ef 2 blee eer toemrreveod Latebet 
Tsqs4 “WwW edd duods mviiettoqen emos ovad 6y 
svuvae ditw eared) sorterattth' To statod et? Dns 
ih 28's fonts ow Vt eee bas , asonivoig ett ‘to 
bas meveve x87 receded [isteve sd? no Snemesngs 
o2@ Bins dnitdeekee iis enebtiid xs? [Laievo oat 
tl .arvar neged fenbud etd nt Ifa af 31 Bh . 


voy asd ‘matsory yeneol down s eat aid 


59. 
I would gather that the new Quebec Government's 
views are similar, namely, that they are stressing 
getting a more effective kind of agreement with the 
Federal Government in tax collection and that 
whole area. Is that not the case? 

MR. STEVENSON: Yes. 

MR. SEGUIN: You have to file another 
return in Quebec; you file two returns in Quebec. 
I know, because I have secretaries in my office 
and I have to give them an additional T.4 for 
the Quebec form. Quebec collects its own 
directly. They deduct it from the Federal, but 
it means two returns; it needs another staff. 

DR « VFORSEY:: Yes, if you get a very 
small payment from Quebec you get another form. 

I got about $15 from somebody in Quebec (I don't 
know when) and it was a perfect nuisance. 

THE CHAIRMAN: That is the kind of 
thing we are trying to avoid. What the Ontario 
White Paper in March 1969 said is: 

"Obviously a single collection agency 

"for both levels of government would be 

"desirable, but recent events in Ottawa 

"Suggest that the Department of National 

"Revenue may be replaced by a tax 

"collection commission. We would 

"Suggest that consideration be given to 

"establishing a federal-provincial tax 


"collection commission as a joint body 
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60. 

"to serve both levels of government." 

I do not have the Federal White Paper 
here, but when it came out, as I recall, it 
commented at least by implication somewhat 
a ee on this kind of thinking. Do we 
have the White Paper here? I have forgotten 
wat they said about that in fact. 

PROF. LEDERMAN: As long as it is a 
straight collection agency applying the collection 
instructions from each province and from the | 
Federal Government, it could be a division of the 
Federal-—Provincial Secretariat, I suppose. 

MR. PERRY: This really becomes 
massive. The Department of National Revenue 
has probably about 25,000 or so employees. ee 
we are talking about one big organization to 
collect all taxes in Canada, that is something 
else. That would be the ultimate ideal, but 
I have not read that this way. I sort of read 
this as being superimposed on the existing 
machinery. 

MR. STEVENSON: No. Mr. Chairman, 
in answer to the question about Quebec, I might 
read just a short excerpt from Mr. Bourassa's 
statement to the Ministers of Finance in Quebec 
last week on the question of fiscal co-ordination. 
It is not that specific, but it does give at 
least the tenor of the Quebec Government's 


approach. It says this: 
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61. 
"In a document annexed to its last 
"budget, the Government of Ontario 
"pointed out the present weakness of 
"co-ordinating machinery in the whole 
"field of. fiscal policy. I consider 
"this to be a very grave deficiency 
"that needs to be corrected as 
"promptly as possible. It will not 
"be enough in this particular instance 
"to introduce a few improvements to 
"our existing procedures and to our 
"data. We must, in addition, re- 
"consider all our methods in order that 
"they truly meet all our needs. Lt 
"is more than a year now that the 
"Queen's University Institute of 
"Intergovernmental relations submitted 
"its report on the ways He structure 
"intergovernmental liason in the field 
"of fiscal and economic policy. 
"Unhappily, this report was never studied 
"collectively by those for whom it was 
"written. I realize that problems of 
"greater immediate interest, such as 
"tax reform and the fight against 
"inflation, absorbed everyone's attention. 

| 

"However, it should be kept in mind that 
"the very lack of satisfactory 


"instruments of co-ordination between 
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62. 
"governments makes it even more difficult 
"to find solutions to these problems. 
"We have duet aded long enough the need 
"for intergovernmental consultations; 
"now is the time for action. 

"I therefore propose that, when 
"holding these next meetings, the 
"Continuing Committee of Officials on 
"Economic and Fiscal Matters make a 
"review of the many texts which have 
"been published on the subject, and 
"as soon as possible suggest to us a 
"comprehensive approach to this basic 
"problem. 

"In addition, I have often referred 
"to the necessity of having inter- 
"esovernmental consultations in the field 
"of tariffs, commercial and energy 
"policies. I take it that we will find 
"ways to improve what already exists and 
"to set up the new machinery which is 
"required to permit the provincial 
"eovernments concerned to actively and 
"efficiently participate in the taking 
"of decisions in these fields." 

PROF. FOX: Mr. Chairman, that, though 
was a statement in reference to co-ordination of 
tax policies, and the prior point was on co- 


ordination of tax collection. 
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63. 

I think, as Harvey noted, the argument 
that has just been recently introduced into our 
discussion that all of this stems originally 
from the notion of eliminating present tax 
collection procedures through the Department of 
National Revenue, etc., and establishing a 
das nanetde federal-provincial body for 
collecting taxes, has a great deal of merit; 
but this is not the point on which we got 
started in this discussion, nor the point at 
which you approached this particular proposal 
he rex; 

PROF. LEDERMAN: It is not the way 
it is set out here either. 

PROF. FOX: No. 

MR. STEVENSON: I will read paragrapn 
34 on page 22 and 23 of the red book. 

MR. PERRY:' I think it is often a matter 
of emphasis, because there are several of us 
here have read this and did not get that 
interpretation. 

MR. STEVENSON: Exactly. That is 
particularly relating to income tax, but it 
certainly envisages just one agency and not 
three or two. 

PROF. FOX: I see that. 

THE CHAIRMAN: I will be frank to say 
that I think what has happened over time (this 


4s not as clear as it could be) is that two 
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64. 
different aspects have become blended. The one 
4s the collection principle and the other is 
really a type of thing that is talked about on 
page 21, which is a clearing-house of tax 
information, analysis of the social and economic 
effects of tax policies and actions, particularly 
with cross-jurisdictioonal implications. 

I think really there are three kinds 
of things involved. There is straight tax 
collection. There is joint study of tax 
implications, ongoing joint study of tax 
co-ordination and inter-implications and so on. 
Thirdly, there is tax POLLCY.;, Ax interpretation 
of a decision-making kind, which I think is) Voe 
problem that worries people as something that 
must (a) be always in the light of the Legislature 
aria (b>) must be something over which an 
individual government has ultimate control and 
responsibility. 

Incidentally, I have found the passage 
in the White Paper where they did bend a bit. 
When our White Paper was being prepared originally, 
they indicated just no way of varying the base 
in the system at all. In the White Paper last 
November the federal government said in commenting 
on our idea that such credits might vary with 
income and family circumstances and might even 
{involve net payments to those whose credits 


exceed their provincial income tax»liability: 
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65. 

"The introduction of such tax credits 

"would greatly complicate the tax 

"return and collection administration. 

"Nevertheless, the government would be 

"prepared to discuss the possibility 

"of carrying out such operations under 

"revised collection agreements." 

So they did come up that far. I don't know 
whether they have lapsed back or not. 

I want to move things along. Time is 
running out. issitfair boasumithis upethis 
way, Bill, that the investigation of common 
collection machinery has some merit - that is the 
first, point; secondly, that within the new 
Secretariat arrangements some provision for joint 
study of tax implications and effects has some 
merit, but anything that gets into the policy 
area (thirdly) or areas which involve the 
responsibility of governments about its tax 
policy and levying is something that is probably 
impractical. 

PROF. LEDERMAN: I think, to my mind, 
that is a fair summary of what was bothering us, 
Ian. There are two or three things in here 
that have to be separated. 

MR. PERRY: They got them pretty well 
miseduuo adn this kind of thing. 

MR. STEVENSON: Rima. 


THE CHAIRMAN: Is that fair enough? 
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66. 

PROFS? FOX; Yes: 

THE CHAIRMAN: As a question of view 
on it. Would you like to go on, Bill? 

Could I just suggest a short break for the benefit 
ofsourtscribes 
--- Short recess 

THE CHAIRMAN: Shall we go on, Bill, 
on page 6? 

PROF. LEDERMAN: Mr. Chairman,I may be 
wrong, but I think we have covered the most 
controversial parts of our analysis of the 
Secretariat proposals and the Burns report. 

So perhaps I will just go through the remainder 
of this and I will not stop unless someone stops 
me. Is that fair enough? 

On the intergovernmental committees of 
Ministers and the Continuing Committees of 
officials, I am referring now to our own Secretariat's 
proposals which are at page 20 of their document, 
and (e) of Appendix A. 

"Intergovernmental committees of 

"ministers, based on functional rather 

"than departmental lines, which will meet 


"at least annually ; 


"(f) continuing committees of officials 
"to support the functional committees 
"of ministers." 

In item 4 on page 6, we simply agree 


with that. I mention that this ties in with our 
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67. 
proposition that what we said earlier was without 
prejudice to there being other intergovernmental 
committees - of course, the committee of 
Ministers of Education and the committee of 
Resource Ministers and so on. We did not want 
to put any limitations at all on arrangements 
for the multiplication of that type of 
functional committee, both at ministerial and 
civil service level, as required. We did 
add that these committees should be supported 
by the appropriate divisions of the permanent 
Secretariat, so that wherever possible the 
civil service support should be a division of 
the Secretariat. I am sorry? 

DRe FORSEY: Excusermes In the 
heading should it not be "Intergovernmental 
Committees and Continuing Committees" in the 
plural? 

PROF. LEDERMAN: Yes, this should be 
plural. 

DR. FORSEY: Because it is plural 
all the way through the paragraph and the 
heading is slightly misleading. 

PROF. LEDERMAN: ity shouldmbet plural , 
that is right. 

THE CHAIRMAN: Any comments or are 
you ready to go on? 

PROF. LEDERMAN: The next item 5, 


"Permanent Intergovernmental Affairs Secretariat" 
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68. 
I think with moderate differences in emphasis 
the Secretariat agrees with Mr. Burns and we 
agreed with both of them, that there ought to 
be a good federal-provincial Secretariat with 
secondment from both provincial and federal 
governments, and with the idea well established 
that this Secretariat serves all the governments 
at the civil service level without contradicting 
lines of political responsibility. 

MR. STEVENSON: Would it have an 
independent research capacity, do you feel, ‘or 
should it? 

PROF. LEDERMAN: ",.. independent of, 

"yet responsible to, all governments. 

"We think it necessary to make this 

"'responsibility to all governments' 

"very explicit." 

I would not like to say either "yes" or "no" to 
that. Within limits, I think. For instance, 
I think we did say something about a director- 
general appointed by the conference of First 
Ministers. I think it would be up to the 
director-general, for instance, if he can see a 
problem coming that is going to concern the 
First Ministers that needs some research activity, 
I should think that his senior status would be 
sufficient that he could get some research done 
in advance on his own initiative. 


MR. STEVENSON: This question has 
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69. 
come up, I know, in connection with the 
Secretariat to the constitutional conference, 
where some suggestions have been made that it 
might commission some of the background work 
for the benefit of all governments when they 
come to discussions, the Secretariat has taken 
the ‘position that it should not but that it 
should only really accept work that has been 
done by or on behalf of individual governments 
and perhaps pull that together in the form 
of a briefing document for a meeting of 
Prime Ministers. 

PROF. LEDERMAN: I would say that 
normally they should not initiate major 
research programmes, but also surely the 
function at the senior level in this Secretariat 
would be to anticipate, with research and with 
data to some extent, problems they can see 
coming. 

MR. STEVENSON: Your earlier section 
of the financial division of it implies an 
independent research capacity there. 

PROF. LEDERMAN: Yes, the financial. 
Well, this would be a standard data-gathering 
matter. Of course, if you are going to 
research social implications of taxation, that, 
of course, is another matter. We were 
thinking more in terms of standard statistical 


assembly and analysis. 
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MR. PERRY: Think you would have quite 
a time getting into this agency research functions 
wren they are now well established in the existing 
governments. In other words Bill Hood, I am 
sure, is not Bodie to leave the Department of 
Finance and start working for this intergovern- 
mental group. 

MR. STEVENSON: There has been, 
though, I think it is true to say, a feeling that 
some governments certainly feel quite inadequately 
prepared at federal-provincial meetings because 
they do not have their own research capacity, 
some of the smaller provinces. They are not 
always happy to rely on federal research as 
basic background to the federal-provincial 
discussions themselves. 

MR. PERRY: Let us put it another 
way: that the Ontario Secretariat is not going 
to move to Ottawa and become part of this group. 

MR. DICK: That was the saving grace. 

PROF. SYMONS: Mr. Chairman, is it 
envisaged that the Secretariat would recruit 
its own people directly and not be dependant 
purely upon secondment from the various govern- 
ments? 

PROF. LEDERMAN: I think we did 
mention this: 

"The Secretariat should be staffed by 


"officials seconded from both the 
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“provincial and federal governments, 

"as well as by those recruited from 

"outside zovernment." 

I think you have to give your director-general 
under the First Ministers some authority to 
recruit ; This again would be a matter of 
set tine tup internal procedures that the First 
Ministers would sanction. 

Perhaps as the Secretariat grew and 
as confidence in it grew, the conference of 
First Ministers might entrust them with some 
of those things but I should think it would 
Start out very modestly and tread softly to 
start with. 

PROF. MEISEL: It seems to me that 
for all practical purposes the whole thing 
turns on who is appointed director-general. 

If he is an aggressive guy, he will do it. 

I am not too persuaded by these voices of 

gloom about inability to get staff together. 
This group that you have here was not in 
existence four years ago, and if you had said: 
"Can you build up something like this?" I would 
have said "No, you can't", If you want to 
get ahead and do these things, eventually you 
build up your staff. 

THE CHAIRMAN: Depends how important 
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it is desired that this be done, then it will be 
done. 

THE CHAIRMAN: It depends on how 
important it is and how much you pay them. 

PROF. FOX: Mr. Chairman, I do not 
want to quibble about the meaning of words, 
but I think there is a point involved here in 
the bottom line of page 6. How can anything 
be "independent of" and yet "responsible to"? 

I turn this problem over to Eugene Forsey, and 
I am sure he can solve it for us. I am not 
thinking about the language, which I think is 
not of great importance, but I am thinking of 
the function of this body if it is "independent 
of" yet "responsible to". 

PROF. LEDERMAN: It might be better 
to say that this Secretariat should serve all 
governments. 

THE CHAIRMAN: Yes. 

PROF. FOX: That is what I was 
thinking. 

MR. HOBBS: I think actually we did 
discuss it at the task force meeting, and I think 
they decided perhaps "independent" was the wrong 
word, and something alone the lines you have 
mentioned would be perhaps more appropriate. 

PROF. FOX: I think Bill's wording 
is very good, if you just said "should serve all 


governments". 
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PROF. LEDERMAN: "Should serve all 
governments". Yes. All right. We are 
contradicting ourselves. "This Secretariat 


should serve all governments". 

THE CHAIRMAN: All right. 

PROF. FOX: You would have to change 
the next sentence. 

MR. STEVENSON: seratch it: 

PROF. LEDERMAN: The next sentence 
can be simply taken out. 

MR. SEGUIN: Do you think that its 
services should be "available" to all governments? 
I think when you serve somebody, you take his 
OPaers % "Its services should be available 
to all governments". 

PROF. FOX: That is the problem that 
bothers me. 

MR. SEGUIN: When you serve, you serve. 

PROP... FOR: Suppose it 1s a. creature 
of both sets of governments, and suppose it gets 
contradictory requests or orders or demands from 
the two sets of governments, what does it do? 
That is the problem. 

PROF. LEDERMAN: The’ ‘line of 
responsibility is to the eonference of First 
Ministers. 

DR. FORSEY: Yes, that is what I was 
going to say. 


PROF. LEDERMAN: Perhaps that should be 
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74. 
in there somewhere too, that they serve all 
governments, but they are responsible to the 
conference of First Ministers. If they get 
in a box, the next federal-provincial conference 
of First Ministers has to get them out. 

PROF. SYMONS: I think it would help, 
Mr. Chairman, that they should be. 

PROF .BRADY: That had better be 
specified. 

PROF. SYMONS: Responsible to the 
conference of First Ministers, but there is still 
some point when you come to a moment of 
difficulty and there will have to be some 
resolution, if you have the Prime Minister of 
Canada firmly in one movement and a preponderance 
of the provinces on another side; there is 
going to be a crunch of some kind, and a formula 
or modus vivendi is going to have to be worked 
Out. 

PROF. LEDERMAN: The federal- 
provincial conference operates on a rule of 
unanimity, and if the Prime Minister and the 
provincial Premiers cannot agree the Secretariat 
sits on its hands and does nothing. 

PROF. FOX: When in doubt, do nothing: 

PROF. SYMONS: I would hope we could 
find some more flexible formula that allowed 
action other than the lowest common denominator 


of everybody being in agreement, and you have 
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75. 
moved towards that with the idea that five 
provinces could convene what would formally be 
a federal-provincial conference. 

PROF. LEDERMAN: Wes, bubvthat- ts isnot 
the voting procedure for decisions at the 
conference. 

PROF. SYMONS: No. I would hope there 
might be some eeeGdub toh Short of requiring 
unanimity, before the Secretariat could initiate 
a piece of research or carry forward some work. 

THE CHAIRMAN: .I just wondered, in 
view of the time and if we are going to have a 
few minutes tefore lunch on the Committee itself, 
perhaps we should Just postpone this discussion 
and my suggestion would be that we might finish 
it off, together with any other tag ends which 
arise out of lunch, by meeting immediately after 
lunch in the ore rather than coming back 
here, and then we can adjourn. So that we will 
take this up but adjourn it for the moment. 

Similarly, I think we will leave over 
item 4 (Ed,you can report after lunch) and come 
right to the question of the future of the 
Advisory Committee. 

I think I will suggest that these few 
remarks be off our written record, although the 
staff might take notes, for the following reasons. 
Obviously, the future of the Committee is the 


prerogative of the Prime Minister, and I think 


cos ‘ts one . — 
“ent 3 -arotetoab seh aren 
“sreds aod bivow r OMS “ewoNe ORS, + hae 3 


antstupe to! drome nottutoen amoe od ddgim nv" 
ais nei a 7 


109 


iat bives tontudesaal wits erotted as 
drow omoe HeawHet YtTes tO dorsseet ‘Lo sosta 8 
ih (bewebrow taut I. :WAMATAHO BHT) 0 O60” 7 
6 eved of anion ota sw tt bas entt edt to wetv ins 


, Leoesl sertimnod ere no donvl orols estuatm wot 7 7 


7 
Hovteswoath aidd esnogdaog vee plyore ew eqanieg 
: 
dent? toygtm ew cedd et bivow nolteegguve oper ae - 
| 7 


d0Liw 2bo® ged tedto yea Atkw redtegot Ito Sn 
-_ 


7 m4 
T90%s \Ylotsibemmt uitveom yd',donul to tuo sata . 7 
; : sf wa 


ioed antmed mene vorttes yeedseow end mt doaul 
iifw ew deeds eo .itvotbse meo ow reds bas , ete 


 drvemom ert ro% 3f mewotbe dud qu ald? exst 


7 
revo evasl Litw ow antes I .ylrafimte 
snon bas (rierigl vetts groqet ass voy, 63) 8 meet . 
j 4 


sid to sist? edt Yo soldweusp edd oF tight 


,settimmed ytoatvbA | 
au i 


wel soeis sshd teegure Litw EF adetde I 
| | edo dauotitts , byotet nedd baw sue tte ede vem 


ey 
:  - BTOAKOT SniwoLioy alk 10% < SOFOH 7 Sdigier F 


wad we sob arit to onbdut ods yieu : 


Tr 


Anked Tobe ocean emir ons Roiowbes gor 


: 


76. 
what we are seeking here is some views from you, 
but I do not want to appear to be pre-disposing 
in any way his decision. 

--- Off the record discussion. 

THE CHAIRMAN: We go directly to 
luncheon in the Cavalier Room - carefully chosen. 

PROF. FOX: Where do we leave the 
horses? 

THE CHAIRMAN: We can just resume there 
for a while to tidy up this agenda. 

would just like to mention one other 
thing before we adjourn here, in case there is 
not an opportunity later. As Chairman of this 
Committee and, I am sure, on behalf of all of us, 
I express both our regrets and our good wishes to 
Frank Callaghan who is moving out into the greener 
fields of the private sector. We thank you, 
Frank, for all the help you have given us and we 
extend to you our very best wishes. 

PROF.FOX: Here: Here! If you ever 
need any constitutional advice, Frank --- 


--- Luncheon adjournment. 


--- On resuming after the luncheon meeting with 
the Prime Minister. 


THE CHAIRMAN: Perhaps we can get on 
with other things. I would hope we could wind 
up somewhere in the vicinity of three o'clock. 


Some of you have to leave early. Bill, just 
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to return to your paper --- 

PROF. LEDERMAN: There are just two 
points left here, Ian, that I do not think are 
controversial, but they may be. Paul Fox, 
who was unable to attend our meeting, put ina 
letter about the position of the municipal 
governments and we dealt with that simply by 
acknowledging its importance and by expressing 
the opinion that both the federal government and 
the provincial governments have neglected the 
problems of the municipalities up to this point, 
and that they ought both now to give priority 
to the problems of the cities; but we did not 
think that the right way to go about this was 
to give the city governments equal status with 
the provincial and the federal governments and 
to have them going to conferences as equals. 

We thought that they should remain under the 
umbrella, of course, of the provincial governments, 
and that they should speak with and through 

their provincial governments to other provinces 
and to the federal government. That is the 

gist of point number 6 there. 

PROF. FOX: Could I just add to that, 
Mr. Chairman, that of course I did not propose 
that municipal governments be included as equal 
partners. I was merely raising what to me was 
an interesting point, that in a very thick 


report that dealt with intergovernmental liason, 
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the municipalities had never been mentioned so far 
as I was aware, but I am quite happy with your 
answer to my query. 

MRS.CARROLL: Could I ask a question? 
Could I ask Professor Lederman what we last 
decided just prior to this, if the word "serve" 
was going to be placed there and if eae last 
sentence was going to be deleted. 

PROF. LEDERMAN: Thisais invitem 5. 

MR. HOBBS: Just with regard to the 
question of the word "independant". I think 
at the task force meeting it was suggested that 
the words be something along the lines of 
"take their instructions from and answer to" 
the meeting of First Ministers or all governments. 

PROF. LEDERMAN: I think what we 
decided just before lunch was that we should say 
that the Secretariat should serve or make its 
services available to all governments, and that 
they should be responsible to the conference of 
First Ministers. 

THE CHAIRMAN: I think that is as well 
as you can do, frankly. 

PROF. LEDERMAN: I think that does it. 
Then the next sentence is simply removed because 
it then becomes unnecessary. 

"We think it necessary to make this 

"tnesponsibility to all governments' 


"very explicit." 
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19. 
That whole sentence ought to come out; take that 
out entirely. 

The final point, "Written Agreements" 
is just the point I made a few minutes ago about 
the more complex things get the more valuable 
it: ther to eee written agreements and documents 
which can ‘be referred to. You might even get 
on to the question of arbitration machinery and 
so on about differences of opinion. There 
has already been the occasional arbitration over 
the Dominion-provincial financial agreements 
where they disagreed about the calculation of 
bopulat ten and this kind of thing on which the 
things depended, but that is minor. 

I think it is worth saying as much as 
“we have said here, that the federal-provincial 
intergovernmental machinery ought to think in 
terms of producing more in the way of inter- 
provincial contracts or treaties that are 
carefully composed and written out. Lt 
cannot be done on the old tea party basis any 
more. 

That brings us to the end of this 
report. 

THE CHAIRMAN: Are there any other 
questions about the report? Inthink that 
summarizes it and covers it rather well. As 
I indicated, we will have this as a solid 


input to our work in preparation for September. 
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Arising out of the discussion we had at 
noon, I think there are two or three practical 
considerations we should have about the work 
of the Committee. i thinke a pibiisiata useful 
introduction to that would be in fact the 
other item remaining on the agenda, which is a 
brief review of the events since the last 
meeting, Bd’. I think by implication we have 
covered a lot of what you might have said, but 
perhaps you can give us a brief Synopsis of 
any points that remain. 

MR. GREATHED: Mr. Chairman, I am 
in the happy position of having had someone 
else, in fact the Prime Minister, give the 
report; but, just very briefly, for members, 
Since we met last March 20th we have had a 
variety of meetings, including two Continuing 
Committee of officials meetings in Ottawa and 
Banff in March and June; two meetings of the 
Sub-committee on fundamental rights in March 
and June, both in Ottawa; a meeting of the 
sub-committees on succession duties and sales 
taxes in April; and in May a meeting of the 
ministerial committee on official languages. 

As we look to the next few months, 
an equally busy period can be forecast. In 
fact I think many of us are wondering what 
is going to happen to the vacation period, 


as some people were mentioning today. 
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In late August, we are going to have 
the ministerial committees on fundamental rights 
and the judiciary meeting. We are going to 
have a further meeting of the Continuing Committee 
of officials just two week prior to the 
working session of the constitutional conference 
which, as Mr. Robarts indicated this afternoon, 
will include one day on non-constitutional 
issues. We suspect that by the end of 
1970 there may well be a public session of the 
constitutional conference. 

This is merely the activities on the 
constitutional review side. David, would 
you just care to mention very briefly what is 
going on on the functional side, which may 
give the members some idewof the pace of 
activities and the kind of issues that we are 
having to consider. 

MR. HOBBS: Since April 15th there 
have been eleven different intergovernmental 
meetings, at least eleven or a couple more 
that perhaps we are not aware of; but these 
have included such things as the Health 
Resources Advisory Council, Dominion Council 
of Health; a meeting on part III of the 
National Transportation Act; a group called 
The Canadian Agricultural Services Co-Ordinating 
Committee; Canadian Association of Administrators 


of Labour Legislation; Co-Ordinators of the 
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Canadian Council of Resource Ministers and the 
Canadian Council of Resource Ministers. In 
the next few weeks there will be the Deputy 
Ministers of Welfare, Canadian Conference of 
Motor Transport Authorities, Ministers of 
Agriculture, and leading up to in Winnipeg on 
August 3rd to 5th, the Premiers' conference. 

So that you can see there have been 
a fair number of meetings covering a fairly 
wide variety of different topics that are 
of en to the provinces and the federal 
government. 

MR. GREATHED: I might just add, 
Mr. Chairman,thoughI think it is self-evident 
and it is a pretty full agenda, a few words, 
some of which were briefly touched on a few 
minutes ago, on the constitutional review 
side, to which perhaps yourself and Don can 
add any comments that you like to make. 

It may be helpful, I think, to recall 
for the members, as Dr. Brady mentioned a 
little while ago, that we did begin with the 
proposition method; that we moved off this 
level of what, I think, was a useful generality, 
to the specifics of the spending and taxing 
powers. Then late last year we commenced 
the detailed work on the distribution of powers. 
You-will recall that the December conference 


considered the first major area that we had 
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83. 
agreed upon, namely income security and social 
services. 

Since this Committee has met in March, 
we have moved into two other major areas of 
the distribution of powers, namely economic 
growth and environmental management. 

It is quite clear, just from the 
Prime Minister's comments and some of the comments 
that members have made here, that these 
continue to be very large and complex areas, 
and they have raised and, I think, continue to 
raise, some very difficult procedural questions 
onwhnich we will certainly hope to get some 
benefit of the Committee's observations. 

I suppose, Mr. Chairman, it really does 
come down to the question of how you reduce 
all these extremely large topics to manageable 
terms for ready political discussion and 
decision. When you add to that other factors 
which we have experienced in the constitutional 
review, such as a growing agenda, an accumulating 
agenda of items, the question of the pace of 
the review, the pressing functional problems 
which you discussed with the Prime Minister this 
afternoon, the problem of tax reform, wheat 
‘surpluses and so on —- I think perhaps you will 
have some idea of the dimensions of the problem 
we are dealing with. 


I know, Mr. Chairman, speaking for the 
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84, 
staff of the Secretariat, that we would find 
it enormously helpful if we could have some very 
specific suggestions, as the Prime Minister 
requested, from this Committee on how you 
approach the process of this review; what is 
the best way of handling the various items 
with which we are dealing, because they are 
not now small specific items, but they are 
very large questions encompassed in these verms 
of economic growth and environmental management 
and so on. So I just leave it there, 
Mr. Chairman. 

THE CHAIRMAN: I hope I can round 
this out fairly readily by the following approach. 
It seems to me there are three practical 
questions emanating from the noon hour discussion, 
that require some action. 

First of all, I think the Prime 
Minister made quite clear that he wants a Committee 
to continue. (I will come back to these in 
greater detail after looking at them in general) 
So there is the Committee. 

Secondly, I think he indicated he would 
like the Committee to think of what relationship, 
if any, it might have to the phen iia of the 
Legislature that is being established. 

Thirdly, he asked for your assistance 
and comments and points of view on the procedural 


approach to the constitutional review; also the 
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question of priority areas for attention. 

I would propose the following. First 
of all, I think I will see in the next little 
while if I can arrange to have ae Prime 
Minister write to each member of this Committee, 
including those who are not here today and who 
were not involved in the discussion, to 
indicate as he said today, that he would ie 
Committee to continue, but to leave the option 
open to any individual (and frankly there have 
been one or two who have expressed to me a wish 
to retire); to leave the option open to any 
individual to continue on the Committee, in the 
hope that they will, or to indicate frankly if 
for any reason he does not wish to. Also 
it would be very helpful - and we have one or 
two names of people whom we have canvassed who 
I think would be good additions to the Committee - 
to suggest names of any people that thes think 
might be good additions to the Committee. 

I think this covers all the delicate ground, 

and in this way we will have a committee. It 
is clear that that is the Prime Minister's wish, 
but also that I did mention during our lunch 
hour conversation the discussion we had this 
morning and the nature of it, which will leave 
anyone free to step aside without any feeling 
either that he is being shoved or that he is 


leaving the ship. 
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86. 

Finally, give us some suggestions for 
new additions and reconstitution perhaps of the 
Committee to carry on through the next round. 

That is the first suggestion I would 
make. Does that seema reasonable approach to 
you from the discussion we had? 

Then secondly I think I would like the 
Secretariat to prepare a letter, perhaps even 
in the form of a questionnaire, to the members 
of the Committee, which might ask some questions 
or you, which”you could”’answer fairly “briefly; 
about the possible ways or anticipated possible 
ways (perhaps we cannot anticipate and it is 
too much) that this Committee might be asked to 
assist or that’ it°-might assist in’the work of 
the Legislative Committee; also tnvicene any 
other comments or any other cautions you might 
wish to make. 

I think we will have to play this by 
ear. I think you have a little time. Obviously 
the Session is adjourning in a week and it will 
not resume until some time in October, so that 
there would be time to think one's way through 
that process without undue haste; but to elicit 
some comments from you on that. 

As a practical proposition, perhaps on 
the third point, we have this problem of people 
having various plans for their vacation, when 


some are here and some are there, and it seems 
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87. 
to me it would be very difficult ever to convene 
the whole Committee during the summer. 

However, Ed, it might be useful, I think, perhaps 
to treat the whole Committee as a Committee of 
the Whole; and thereby to convene a committee-of- 
the-whole task force, as it were, from time to 
time seen the summer to work with our federal- 
provincial affairs Secretariat in looking at 

what has gone on so far in the constitutional 
review, and to look at some of the questions of 
the work that we are doing in priorities - work 
leading to perhaps a meeting of this Committee 

in the week before the constitutional conference 
and some report on it. We will look at that 
timetable in a minute, but this one is a little 
harder for me to put into shape. Perhaps you 
can give me some help on the methodology 

here. 

MR. GREATHED: Mr. Chairman, I presume 
by a meeting of a Committee of the Whole, you mean 
those members we can round up? 

THE CHAIRMAN: Those members you can 
round up or who can come whenever; in other words, 
who are there to help advise us as best they can 
in the time available. I would like to have 
some serious input to this. 

PROF. BRADY: May we have a statement 
summarizing really what the Prime Minister said 


about what the federal government is expecting 
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88, 
to discuss at the next conference? That was 
clearly expressed, but those of us who did not 
take adequate notes readily forget all the points, 
and it would help if we could have a brief 
Statement. 

THE CHAIRMAN: We could prepare a 
background briefing document for the Committee. 

I am now going to propose, in the hope 
that he might be available during the summer , 
because I think it is useful for me, as 
Chairman of the Committee, to be one step 
removed perhaps from what comes up; I was rather 
hoping, Professor Brady, that you might be 
available enough in the summer to be chairman 
of the Committee of the Whole, with the help 
of the Secretariat in anything you need in 
arranging meetings and so on. Would you be 
generally about for a while? 

PROF. BRADY: Most of the summer, but 
I was hoping to get away. 

THE CHAIRMAN: Let us understand that 
no one is to be bound about changing his plans 
at all, but I thought Professor Brady may be 
at hand and if he would be good enough to be 
the presiding officer of the Committee of the 
Whole, as available, then that would be a great 
help to me and to the Committee in turn, if they 
were agreeable. I know the Secretariat would 


look after arranging meetings, of course, and 
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89. 
so on. 

MR. STEVENSON: Mr. Chairman, there 
are three or four papers that we got in the 
last week or so, and I know a couple to which 
I would like to see the reactions of the Committee 
members. 

THE CHAIRMAN: This is what I think 
the Secretariat should look at with Professor 
paday he an approach to the work and the most 
expeditious way we can put all that in the mill. 

DR. FORSEY: You don't mean, that 


have been sent to us already? 


MR. STEVENSON: No. 
THE CHAIRMAN: Just received. 
MR. STEVENSON: They were just 


received, and we could send them to at least some 
of you. 

THE CHAIRMAN: As a practical matter - 
and I think these dates should be treated as 
confidential because they have just come in in 
this letter which the Prime Minister referred to 
and have yet to be agreed upon, although I 
think most governments are expected to agree to 
it, the dates are September l4th,15th and 16th; 
and that means, as a practical matter, that if 
we are going to be of service to that meeting we 
should be in a position to meet some time in the 
week preceding. I do not know how difficult 


that week is. Labour Day is Monday, September 
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7th and I guess some of the staff may want to be 
away at the Institute of Public Administrators, 
but as a practical matter I do not think many 
people on the Secretariat are going to get 

away because of the preparations for the 
conference. 

It would seem to me that we might well 
have a meeting, if only for a morning or an 
afternoon, to deal with the work of the task 
force of the Committee of the Whole, some time 
on the 8th or 9th, whichever date might be 
easier for most people here. I don't know 
if these dates are going to be even possible 
for anyone to be here. In other words, 
right after Labour Day; and perhaps, if 
travelling is easier, if some are away for that 
weekend, perhaps the morning of the 9th might be 
a. little easier. It is still far enough ahead 
to help us with our preparations - not much, Ed. 
Or do you think the 8th would be better, the 
afternoon of the 8th? 

MR. GREATHEL: It is really what 
people think. 

THE CHAIRMAN: What is the sampling 
of opinion here? 

PROF. LEDERMAN: Talking about 
Tuesday and Wednesday, September 8th and 9th? 

THE CHAIRMAN: Monday being Labour Day. 


PROF. SYMONS: Afternoon, evening or 
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morning; may we leave that much? 

THE CHAIRMAN: I can see us using a 
good chunk of a day. ng would hope that whatever 
combination of afternoons or mornings or 
evenings facilitates travel or cuts into your 
work the least. 

MR. PERRY: I would just as soon have 
the whole day of Tuesday in my office, of 
course. 

THE CHAIRMAN: I would rather think 
that, because after a long weekend things pile 
Up. How about the morning of the 9th and 
holding part of the afternoon if necessary? 

We had better notify tre other people. 

MR. GREATHED: I will send a letter to 
all members, just confirming all this. 

THE CHAIRMAN: All right. 

PROF. LEDERMAN: When one comes from 
out of town, it is the whole day anyway, so for 


the out-of-towners it doesn't matter. 


THE CHAIRMAN: I suppose not. 
PROF. SYMONS: You think the morning 
of the 9th? 


THE CHAIRMAN: The morning of the9th 
and perhaps part of the afternoon of the 9th. 
I am going to be away myself until just before 
Labour Day. I imagine others may be too. 

MR. PERRY: Mr. Chairman, this would 


sound like an outrageously irrelevant question, 
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92. 
but what is the object of our exercise? Are 
we working towards constitutional amendments in 
areas of immediate urgency, or simply areas of 
immediate urgency which have federal-provincial 
implications? Because,literally, in the field 
of taxation I can think of no really vital 
constitutional issue. There are some which 
you could make, but they are not fundamental. 

THE CHAIRMAN: I think it would be 
useful, as a combination of those in the 
government and those of you outside advising, 
to perhaps sort out some of the areas that 
appear to be most vital and urgent; secondly, 
to consider (which I think would be an important 
point for the constitutional conference) which 
of them can only be dealt with constitutionally, 
and which of them can be dealt with with a will 
to get on with the job. I think that will 
be very important for the September meeting, 
because that meeting is a curious one. The 
first two days are to be on constitutional 
matters, and the third day is to be on non- 
constitutional matters or the ongoing problems. 
As a result, I think that may well bring into 
juxtaposition very nicely this whole question of 
what can we do with the will to do it, and what 
can we only do with the constitution. If we 
could clarify, take the whole terrain, if it 


is possible, and sort it out and clarify which 
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fits where, I think Ontario could go to the 
conference with a background paper which would be 
a very hard and practical contribution. 

MR. STEVENSON: Then we know, Mr. 
| Chairman, that there will be two specific federal 
papers that we have not seen but will be given 
to us some time soon. One will be a federal 
position in the whole realm of environmental 
management, where we got a highly technical 
description of what might be needed but it was 
not too much help though it particularly covers 
resource development, pollution, urban regional 
planning and the like; and we also know that we 
are going to be given, probably just before the 
end of August, a federal paper on capital 
markets. We did get the information that it 
would probably be divided into the following 
fourtpartss one on the trading of securities; 
secondly, on monetary policy and credit conditions; 
third, on the control over credit, terms of 
credit, including jurisdiction over insurance . 
companies; fourth, creating and regulating financial 
institutions. 

MR. GREATHED: Mr. Chairman, if I 
might just add to what Don has said and really 
in answer to what Harvey has raised, I think we 
have probably two separate problems here. One 
is that part of the Ontario preparation for the 


September conference will have to include a paper 
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94, 
on the process and priorities and so on, and this 
is what we are discussing now. The second 
part of the Ontario preparation, if you will, 
will have to concern itself with those items that 
are on the agreed-upon agenda, some of which 
Don has mentioned, and others of which are listed 
in Mr. Trudeau's letter. 

So that it seems to me we have two 
very separate matters we are dealing with. 

MR. STEVENSON: Included among the 
others is this question of paramouncy again, 
which came up in the income security thing. 

I was hoping there that we might get some help 
from Professor Lederman in particular on the 
question of paramouncy which came specifically 
from the discussion of public pension schemes, 
but obviously is the introduction to the more 

general question of paramouncy in concurrent 
fields. 

Another, which will not take up much 
time, I do not think, will be the regional 
disparities question; but at least we did work 
out some kind of communique this week on where 
we were on that. 

The third will be reports of committees 
on death taxes and sales taxes. Here what we 
have are reports which at least set out the 
different positions and the reasons for them. 


In sales taxes, for instance, there was quite a 
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difference between the Ontario position, which 
was that if you believe in access and you present 
a position of access to tax fields, then you should 
have in the constitution as wide and as flexible 
an access to tax fields as is possible, and then 
limitations by agreement or by discussion; and 
the federal people have come to the conclusion, 
Supported by some of the provinces, that ae 
provision that would give the provinces access 
to the. indirect sales tax field must be limited 
to the retail level. 

In the death tax field there is a 
Similar situation, where they would permit 
provinces into the indirect field in the death 
tax area, provided that any indirect death tax 
by the province was related to domicile and not 
situs; so that part of our present direct tax 
effort would be prohibited to us, while we would 
get access to a portion of theindirect field. 

MR. PERRY: But these all have a 
constitutional context. John Meisel was 
referring broadly to the economic problems. 
I suppose one of the most significant recent 
economic events was the freeing of the Canadian 
dollar. This has no constitutional aspect 
at all; nor has inflation up to a certain point. 

Are these on the agenda or are they 
not? Is inflation on the agenda? 


DR. FORSEY: I thought that monetary 
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policy was in there, was it not? 

MR. STEVENSON: But the distribution 
of powers in relation to it. 

DR. FORSEY: Yes. 

MR. STEVENSON: And the federal people 
have been very, very careful not to permit 
discussion on policy --- 

DR. FORSEY: No, no. 

MR. STEVENSON: -- to ‘get Into 'the 
constitutional discussion. 

DR. FORSEY: Quite, but I would 
assume there would be some discussion there of 
the kind of thing that Lesage surfaced some time 
ago, that the provinces wanted a say in various 
fields which had hitherto been considered the 
sole jurisdiction of the Dominion - tariff 
policy, monetary policy and so forth. So in 
that case there might be a constitutional aspect 
even to this. 

MR, (PERRY* Yes, once you get into 
that sort of area, Eugene --- 

DR. FORSEY: I would hope you would 
not get tntoo1¢; | 

MR. PERRY: The whole world is your 
horizon there. 

MR. GREATHED: I think on the non- 
constitutional side, on the day that we spend 
on that, it is fair to say that the agenda 


Mr. Trudeau has proposed is a tentative one to 
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be firmed up later on. I think what he is 
doing is abitcasedes the opinions of the Premiers 
as to what their views are as to the exact 
composition of items on the last day. 

THE CHAIRMAN: I think in answer to 
Harvey's question, we look at the catalogue of 
questions, and we certainly filter out those 
that are only, as I say, perhaps going to be 
dealt with constitutionally and the others which 
Will be dealt with under the present arrangements 
and, I think, give them some order of PPLOricy. 

It seems to me, Harvey, one would 
exclude perhaps those matters which are already 
being worked on in some urgent way, such as 
the constants to the exchange rate change, or 
the Prices and Income Commission, probably other 
problems such as environmental management or 
co-ordination of the securities markets and so 
on. 

MRenPERRY: I was just hoping this was 
the answer you were going to give. Otherwise 
this turns into a perpetual economic debate. 

THE CHAIRMAN: We would have to filter 
these down pretty well, and I think that would be 
the first task of the Committee, to limit itself. 

ME .@BOSEN: Certainly one of the 
problems that came up with income security and 
social services. The federal government said: 


"This is a constitutional discussion, and we will 
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98. 
only discuss it in constitutional terms. We 
do not wish to discuss our social welfare policy 
which will be in a White Paper on social welfare, 
which is something totally different." 

Again, on environmental management , 
they said: "We are not interested in 
discussing the Canada Water Act, its effect on 
you. That is a policy question. We want to 
discuss what constitutional role we should have 
in the future." I. think this.is.sort of the 
ae the problem, the procedural problem. 
People say: "Look, if this is the policy you 
adopted in the Canada Water Act, we will be 
damned if we want to give you any constitutional 
rights in this field or perhaps we like the 
policy and you should therefore have more." 

One's appreciation of the constitutional 
issue, I think, is very coloured by the every day 
issues, and they tend to get tied in together, 
and the federal people are always trying to untie 
Ls | 

THE CHAIRMAN: By the Canada Water Act 
we may be "dammed" in more ways than one. 
(laughter) 

PROF. LEDERMAN: One can emphasize one 
side or the other, but one can never separate the 
two. If the constitution is going to be 
functional and serve the people, you have to pursue 


it to what it permits the governments to do or 
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os 
fixes them with the responsibility for doing, and 
that gets you right into what their policies ought 
to be. 

THE CHAIRMAN: I wish you good luck 
on this exploration. | 

PROF. MEISEL: There is one other 
point, and perhaps this is totally impractical, 
but the Prime Minister mentioned the 
repatriation of the constitution. I wonder 
whether we should just leave it at that, or are 
we going to look now at whether there is a new 
situation to some extent, whether we should 
not at least look at this and see whether there 
might be some --- 

THE CHAIRMAN: Yes, you are right. 
There was another point that came up. 

PROF. SYMONS: Yes. 

THE CHAIRMAN: Again, it is a question 
of time. If members of this group could fairly 
readily sort out some options or advice on that 
subject, certainly it is a theme that the Prime 
Minister of Ontario has raised at every 
conference, and one that he feels, both symbolically 
and practically, We important to get on with. 

PROF. BRADY: That is not a question 
that will be aidedsaea in September. 

THE CHAIRMAN: NOo> IC te“not"on the 
agenda unless some province asks that it be on. 


PROF. FOX: Ian, I was a little 
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100. 
Surprised that the Prime Minister raised that. 
I did not realize that. that was a subject in 
which he was” so interested. However, in 
view of the fact that he did raise it 
spontaneously on his part, it indicates to me 
that it is in his mind and that he might want 
to bring it forward in September. It seems 
to me that compared to some of these other 
problems it is a relatively simple one. It 
is one that some people here have been over 
nba through in great detail, and maybe what 
would be appropriate there, and relatively 
simple, would be for you or Dr. Brady as 
acting chairmen to try to get together members 
of the Committee who are interested in this, 
and spend a morning or a day or whatever on it. 
I really do not think that unless you go back 
to square one and start all over again, that 
there is a great deal that can be added to it, 
but I think I recall that conversation we had 
one day in the Committee some months ago about 
it and some of the things that were involved. 
I think Eugene and I had a difference of 
opinion on whether it was tilted in favour of 
the federal government and so on, and I remember 
that Frank Callaghan and, I think, Rendell Dick 
got into the argument; and I do not think we 
resolved that point. I think there are a 


few things, in other words, that might make it 
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101. 
worth while for members of the Committee, if you 
wanted to have a meeting, to meet and spend 
at least one day on, simply to have it prepared 
in case it comes forward. 

THE CHAIRMAN: I think we should have 
a background. | 

PROF. MEISEL: We should, because 
although it may not come up in September it may 
be that at that time he might want to try to 
talk to Schreyer to feel him out. 

PROPS (FOX: That) Lserient’. 

THE CHAIRMAN: We will arrange to put 
together a group on that one and knock it into 
Shape. I think it can be done fairly readily. 

MR. GREATHED: Do you see the 
September 9th meeting as being the quarterly 
meeting of the Committee? 

THE CHAIRMAN: I would think so, 
subject to other een tei 

I guess we can adjourn then formally 
until that time. Thank you very much for 
coming today. 


--- The meeting adjourned at 3:20 p.m. 
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ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 


Meeting held in the Board Room, 6th floor, 
The Frost Building, Queen's Park, Toronto, 
on Wednesday, September 9th, 1970. 
PRESENT: 

Mr. H.I. Macdonald (Chairman) 

Prof. A. Brady 

Prof. J. Conway 

Dr. E. Forsey 

Prof. W.R. Lederman 

Mr. J.H. Perry 


Prof. T.H.B. Symons 


Mr. A.R. Dick 


Mr. D.W. Stevenson 
Mr. E. Greathed (Secretary) 


Mr. N. Mailhot) 
Mrs. L. Bowen ) Secretariat 


Mr. D. Bruce) 


(Formal "regrets" received from Messrs. Creighton, 
Fox, Gathercole, McIvor, McWhinney, Meisel and 
Seguin) 
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THE CHAIRMAN: We have a small group today. 
I hope no-one was inconvenienced unduly by the 
change of plans at the last minute, but when I rot 
back yesterday and had an opportunity to review the 
agenda it seemed that we were going to have a lot of 
time to cover a few items; and since the reception 
for the chee uaieain of the book was this afternoon 
at 4 o'clock, it seemed perhaps a better use of 
time to have the meeting in the afternoon preceding 
that, rather than having you idle in the interval. 

I hope that has not caused too many problems. 

We thought we would work through today the 
items in the same order as they are placed for the 
agenda next Monday and Tuesday at the next 
Constitutional Conference which, as you know, will 
be a closed session: that is, the constitutional 
review process, in which there will be some 
consideration of the method of review itself: then 
the main business will be two papers, one on 
the capital markets and financial institutions: 
and the other on environmental management. Then 
there will be reports from various committees on 
work that has been going on in sub-committee -- 
official language, sales tax, death duties, 
regional disparities, and paramountcy as applied to 
public retirement insurance. 

In the interval, work has gone on here in 


preparation for those meetings, and I thought there 
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were two matters of business that I might ask Mr. 
Greathed and Mr. Stevenson to report on ~- first 
OPtaYl 5. thet olarisfdr cthe publication of the book 

and the reception this afternoon; secondly, a revort 
on the work that has gone on since the last meeting 
and, in particular, the activities of the Continuing 
Committee of Officials which met last week. 

MR. GREATHED: Mr. Chairman, just before I 
make any comment about the reception this afternoon) 
I would just like to take this opportunity to 
introduce to the members here, most of whom have 
probably met him, Mr. Norman Mailhot, who has come 
to us from, as one friend of mine described aa: J 
the "department of eternal affairs”. Norman was 
over in Hong Kong before he decided to trade that 
for Queen's Park. We are very happy to have him 
here, and he has been with us for a couple months. 

I am sure you will be seeing more of him as time 
goes on. 

With respect to the programme this 
afternoon, the reception will be in Room M,1.,691B. 

MR SDC You will never find it! 

MR. GREATHED: Which is the computerized 
code for the McDonald Block, the McDonald Block 
being the first new building right behind us, the 
entrance of Grosvenor ‘Street. 

PROFESSOR CONWAY: Will you lead us 
there? 


MR. GREATHED: This may present a bit of a 
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problem, It will be in part of the cafeteria. 
When you go in the entrance off Grosvenor Street, 
there is an information booth with a pirl there, 
and apparently the whole thing is signeds*sorit 
is very clear where the 0.A.C.C. press reception 
will be, 

MR. STEVENSON: Ask for the cafeteria. 

MR. GREATHED: Well, just ask the girl 
where the press reception for the Advisory Committee 
aS. 

- PROFESSOR: BRADY: That is on the ground 
floor! 

MR. GREATHED: It is on the ground floor, 
yes. The arrangements that will be made for the 
press reception are as follows. The Chairman 
will be asked to begin by introducing the members 
present. He will then invite the press to have 
some food and coffee and so on and to talk with 
each of you as authors and Se einer to the 
O.A.C.C. volume. 

We have been informed that three hundred 
invitations have gone out for this reception. How 
many will actually show up is another matter. The 
press gallery at Queen's Park, the information 
officer in various Ontario Government departments, 
all local radio and television stations, and all 
other media including every single newspaper in 
Ontario, has been informed of this particular 


event, so that there will not be much question of 
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people not knowing about this particular event. 

MA. Penny How many days is this 
reception going on? 

MR. GREATHED: Well, the reception is 
due for two tours, and we will see how it proceeds 
from there. 

THE CHAIRMAN: What did it say on the 
invitations by way of refreshments? From that you 
can judge how many there will be there. 

MEY GREATHED: Yés , that “questions did 
arise. Lisa, could you tell me how that was 
disposed of? Did We “opt “Tor "cCorree? 

MRS. BOWEN: I think coffee has been 
opted for, but I don't think that was mentioned on 
trie Invitation. 

THE CHAIRMAN: LP you *avdn™: “Say "dries 
there will be about twenty people there. 

Mr DICK: That took care of our press 
gallery. (Laughter) 

MR. GREATHED: co MLertvadartivat in apeue 
three-quarters of an hour I am expecting the first 
25 copies of the second volume. There will only be 
25 copies available today. We want to get these in 
the hands of the newspaper people, and I would ask 
that the members wait until next week, when we will 
have copies to send to them, but until next week I 
don't think we will have copies to distribute to 


individual members. 


I might add that this is what the dust 
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jacket looks like. This is over copy of Volume I. 
Both volumes will have this grey dust jacket with 
the over-title "The Confederation Challenge". 

This is a pure marketing device. We had to ay ee 
to this because the marketing people. told us. thet 
"background papers and reports” was not exactly a 
hot seller. (Laughter) 

PROFESSOR SYMONS: L think, that. isa 
very swinging title. I haven't heard of any other 
background papers and reports for years. 

MR. GREATHED: Unfortunately a lot. of 
the public haven't, either. However, the only 
difference will be, of course, that Volume I on the 
spine here and Volume II on the other spine. 

The book will be a blue cover, and the title 
"Background Papers and Reports" will be on the page 
where it really counts, the title page where 
librarians look so that "The Confederation Challenge" 
will be ignored. That is to lure people into the 
Ontario Government bookstore on Bay Street to 
purchase this volume. 

I think, Mr. Chairman, that ds probably 
all I have to say about the reception this afternoon, 
unless members have any questions. 

I_might just. add that two of the former 
members of the Committee, Dean Dillon and Father 
Matte will be present at the reception. We did 
invite all former members of the Committee. Mr. 


Magone was not able to be here. Mr. Laskin had a 
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death in the family to attend to. Mr. Atke, who 
is not a member of the Committee but is one of the 
contributors to the volume, will be at the wMebtion. 
Mr. Fa Pee ies could not come, although he 
was invited. So we made sure that everybody who 
was connected with it was asked, and some of them 
will be there. 

THE CHAIRMAN: Just one point on procedure. 
After I have introduced the Committee and said how 
happy we are that everyone is there, etc., is it 
the intention to have a formalized press conference, 
or would the members just mingle with individuals? 

MR. GREATHED: What we are hoping is that 
we will not have a formal press conference; that in 
fact you will just get up and I hope the members 
Wilt not. be drawn up in a formal iiné by the 
Chairman, but just standing around, so that the 
press can simply come and speak to individual 
members and ask them about their contributions. 

Imignt add, of course, that: mone’ or them 
will have read the book, and you will probably have 
to explain the gist of what you said in your 
article or any other matters that you think will 
result in lavish press attention. 

IT think that the idea, as I understand it 
(and you can correct me on this) is to make it as 
informal as possible. 

I was telling your Chairman yesterday 


evening that they are going to be playing on one wall 
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a projection (I guess it is a film projection) 

of scenes from paintings of the Fathers Of 
Confederation and some scenes from contemporary F 
Ontario and so on. uf ase this 18 sometnine, oo 
be displayed on the wall during the couple of hours 
that we will be there. 

THE CHAIRMAN: I came back from vacation 
yesterday, and I accept no responsibility for 
anything that happens there this afternoon. (Laughter) 

PROFESSOR LEDERMAN: What will happen 
with coffee will be different from what would happen 
with gin. (Laughter). 

Moe DLs At least get reasonable over 
the whole thing. 

MR. GREATHED: If theré are no questions 
on that ~-- 

THE CHAIRMAN: Perhaps we can have a 
member of the staff here who can take the group over. 

MR. GREATHED: I will ensure that. 

THE CHAIRMAN: To make sure everyone 
knows where to go. 

PROFESSOR SYMONS: Could I Just ask, Mr. 
Chairman: E. think this.is the firey occasion win 
six years; that, the. Committee has had a public face 
or personality and I wonder if you have some clear 
instructions about all the things that we are not to 
Say or co? 

THE CHAIRMAN: No, I think we will follow 


the traditional pattern that members are free to 
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perform in their individual ways, as they always do. 

PROFESSOR SYMONS: As bad as that? 

THE CHAIRMAN: I will make clear very 
Simply in the. introduction again what has gone in 
the preface of the last book and of this book: 
briefly a history of the Committee, the responsibility 
of the members as a part of the Committee, but the 
manner in which they are individuals with their 
Own opinions and their own role. 

The other matter to report was to bring you 
up to date on the state of work in the Constitutional 
Conference and, in particular, the activities of the 
last C.C.0O. meeting. mo, are you or Don going to 
comment on this? 

MR. GREATHED: Mr. Chairman, again, we 
spent the bulk of the meeting of the Continuing 
Committee of Officials going over draft reports which 
had been prepared by the secretariat to the 
Constitutional Conference for the Prime Ministers on 
each of the agenda items. THAISS AS®IPSsayg EHOk 
substantially the bulk of our time when we were 
down there, and was not a particularly controversial 
process. 

I think the one area in which we did look 
fairly critically and have a more widely ranging 
discussion on the issues involved, was on the capital 
markets and financial institutions. Don, you led 
our delegation on that at that time,and perhaps you 


might want to say something about the kind of issues 
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that we looked at when we were there. 

MR. STEVENSON: Has everybody a copy of 
the report or have they seen it? 

MR. GREATHED: I would hope most members 
do. Most of the members here were members of the 
small group we had over the summer helpingsussout 
under Dr. Brady's chairmanship. Am du riehtedh 
saying that all rane here have copies of the 
"Capital Markets"? 

PROFESSOR CONWAY: I haven't. 

MR. GREATHED: The mail has failed us. 

We will make sure you get one, 

MR. STEVENSON: Briefly, the federal paper 
which we received just three or four days in advance 
of the meeting of the civil servants a week ago in 
Ottawa, was the next in a series of papers on various 
aspects of the distribution of powers; and since 
most of you, I would hope, would have a chance to 
read it, I will not really go through it. 
| The bulk of the paper describes the 
workings of the capital markets in Canada, basic 
institutions and forms of regulation within it; 
the current constitutional position in resard to 
financial institutions, their regulation, the 
securities market and banking and credit. 

Then the key element of the federal paper 
is from pages 14 to 18, where they have a series 
of proposals for change. 


Page 14 to the top of pare 15 sets out some 
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half dozen basic objectives behind the federal 
position, 

Pages 15 and 16 in the field of currency, 
banking and credit, essentially summarized is that 
the Government of Canada believes that the current 
provision on banking under Section 91 is adequate 
to give the federal government effective control 
over the currency, banking and monetary conditions, 
but that the federal government is prepared to see 
Jurisdiction over savings banks transferred to the 
provinces from Section 91. This would not involve, 
as we understand it, very much in the wav of 
actual change in the existing institutions, 
probably covering the Montreal City and District 
Savings Bank and the various provincial savings 
offices as we see it. 

In the area of credit, tne federal government 
has proposed concurrent jurisdiction over credit, 
with provincial paramountcy for most purposes but 
with federal paramountcy where the federal legislation 
is made for national economic purposes. 

Under the: section.on financialyinstitutions, 
the federal government proposals are similar to their 
proposals in the securities market where they would 
essentially take a geographic division between federal 
and provincial jurisdiction. The federal government 
believes that in a revised constitution Parliament 
should have exclusive power to regulate financial 


institutions other than banks which carry on business 
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in two or more provinces or internationally, and 
sie provincial legislatures should have exclusive 
power to regulate financial institutions other 
than banks which carry on business only within the 
province. 

Then in paragraph 67 they go into some 
‘aeehin on this, reeping always the proviso that 
the banking operations of any non-banking financial 
intermediary or financial institution would still 
be subject to federal law, although they again say 
that they woul.d not imagine that this would be 
applied, at least in the first instance, to operations 
such as credit unions and caisses populaires. 

They have the basic proviso that the 
proposed change in the power to regulate institutions 
as such is not intended to change other powers 
me agi in the constitution expressly or by 
interpretation relating to activities or contracts 
that such institutions would undertake. 

On the securities market, the basic federal 
recommendation is similar to that on financial 
institutions. It is proposed that 1 ep amen 
of the constitution that Parliament should be given 
specific powers to make laws relating to sales of 
securities from a vendor residing in one province 
to a purchaser residing outside the province, and 
relating to issues of securities which are not 
restricted to sale only to purchasers residing in 


the province of issuance. 
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It is also proposed that it be made clear 
that Parliament may legislate in regard to sale of 
securities of federal origin and the purchase of 
sécurities ‘from vendors outside sete | 

The discussion was largely based on an 
attempt by provincial delegates to find out a great 
deal more in the way of specifics as to what kind of 
implication or interpretation various of the proposed 
changes would have in the federal paper. A great 
deal certainly hinges on the kind of definition 
that would be applied to terms such as banking, 
credit, and "carrying on business" which has been 
a problem of geographic asvtareeen in many fields for 
a long time; and also to try to separate out somewhat 
current federal proposals for legislative activity 
and long-run constitutional change; and, as in two 
or three of the other fields, the discussion seemed to 
get mixed at times because although Mr. Bryce, who 
had been the basic author of the paper and was 
chairing the discussion, was, I think, clearly 
dealing in longer term constitutional matters, he 
was flanked by people from the federal Department 
of Corporate and Consumer Affairs who were very much 
fresh from and concerned with proposed federal 
legislation in the securities field and some 
current problems of jurisdiction between the federal 
and provincial governments. 

The provinces also were trying to probe 


the federal delegation as to the extent to which the 
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federal people believed there were now imperfections 
in the capital market and serious problems that 
needed constitutional change to accomplish their 
allevation. 

I am not sure wiles is the best oe to go 
about it, but I would suggest perhaps we might want 
to carry on through the recommendations section, 
perhaps with a brief period covering the first 
fourteen pages, if anyone has any particular points 
they wish to raise on them. 

THE CHAIRMAN: Could I back up a minute. 
What opportunity did the summer task force, Professor 
Brady, have to get into this paper which ven dea 
rather late in the month of August, did it not? 

PROFESSOR BRADY: We did not go into this 
paper at ‘all. 

THE CHAIRMAN: Your work has been on the 
environmental paper? 

PROFESSOR BRADY: Yes. Well, we were 
ae for the federal papers to appear, and then 
when in mid-August there did not seem to be a prospect 
of their appearing soon or before the end of the 
month, we held a meeting on Monday, 24th August, 
when we did not have this paper, and neither did we 
have the general paper that is promised evidently 
and which is not going to be submitted at all, is it? 

MR. GREATHED: Thats correct, Drv Brady. 
We have not received that paper from Ottawa, and in 


fact they told us that it would not be ready for the 
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C.C.0. meeting, nor even for the prime ministerial 
meeting. 

PROFESSOR LEDERMAN: This is the general 
paper on economics? 

MR. GREATHED: No, this was the general 
paper on environmental management, the long paper 
on environmental management. What we got from 
them and what I hope all members received, was a 
15-page outline suggesting the areas which they 
were going to look at, but it really was not very 
helpful in terms of having a solid discussion. 

PROFESSOR BRADY: The federal papers 
we got were not helpful, except for the paper by 
Dale Gibson which was a very good informational 
paper and, I think, the survey by Dale Gibson 
which illustrates some of the problems that arise. 
So we did not really have a discussion of these 
documents that will emerge in the conference of 
the Premiers and Prime Ministers. 

What we did, we held a meeting on the 
24th which really dealt with what was assumed to be 
(with reasonable accuracy, I suppose) the 
agenda for the conference in September, and that was 
a general discussion. Io Not think need to 
try to survey it. As a matter of fact, if you 
asked me to summarize the gist of it, I couldn't 
aO.25.. It was a discussion that conforms with 
what is described, I think, as un-structured, to 
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educatiqnal circles. In other words, it was not 
planned to lead up to any special consensus or 
conclusions; rather, it was intended to pring out 
some of the basic points about the phere or themes, 
and the technique of question and answer was 
followed. 

I think there were only three members 
present. The 24th August was, after all, not a 
most fortuitous date in view of vacations, in 
our group of the task force, and there were only 
three of us present from the Advisory Committee -- 
Professor Lederman, Dr. Forsey and myself. 

I think that all those who took part in 
the discussion were impressed with the need to make 
clear the meanings of terms that were involved in 
these discussions and that are freely bandied about 
even by such august people as Premiers. 

We were also all impressed, I think, by 
the fact that in the constitution there is more than 
at first meets the eye, when one thinks of the 
modern industrialization and technology which, after 
all, is giving a new significance to some of the 
terms of the British North America Act. In the 
case of the theme of environmental management, when 
you relate that idea of environmental management to 
the terms of the British North America Act, you 
confront, as I think Dale Gibson admits in some 
cases, a considerable number of uncertainties and 


ambiguities which the constitutional survey and 
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discussions will have to eliminate, else there 

will be constitutional issues of some complexity 
emerging in the next decade. I do not think I need 
to say anything nines) Mr, Chairman. 

MR. GREATHED: I would like to adé a 
footnote to what Dr. Brady has Said, Mr. Chairman, 
that I think he was being extremely modest about 
the admittedly small group which was able to be 
here that day. The staff of three of the branches 
of the Policy and Rinna Division were here and 
were participating in discussions on the review 
process, on the capital market question and on 
environmental management. 

PROFESSOR BRADY: I am sorry, Ed. I am 
afraid I did not mention that. 

MR. GREATHED: No, what I really wanted 
to say, Dr. Brady, was that I think that every 
member of the staff commented afterwards that this 
was an extremely helpful session, because it did 
ei a variety of questions which, interestingly 
enough, came to the fore only a day later when we 
got the federal capital markets paper, which is an 
indication of how rapidly things tend to move in this 
area. We did not have the federal capital markets 
paper in front of us on August 24th, and we only 
had this brief outline on environmental management, 
but we were enormously assisted by the three members 
of this Committee in that discussion because, in 


away, they prep-ed us and prepared us for 
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aémuentany that we had to prepare for the 
Continuing Committee of Officials meeting & week 
later. 

THE CHAIRMAN: Then I suppose we should 
get inta some of the details here on these two 
papers. It might assist us further in the presence 
of everyone here, for the preparation for the 
meeting next week. 

Since there has been a greater opportunity 
to deal with environmental management, I suggest we 
go into that one first, and follow up with this other 
one. Has everyone got before them the document 
in question? 

MR. GREATHED: I think, John, perhaps you 
are the exception because the mails did not get to 
you, but I think everyone has a copy of that outline. 
Do you have a copy of the outline? 

MR ai DICK: I am sorry, I came Pa the 


other office and) I s:do not have all that material. 


MR foPERRY: I didn't get the environmental 
one. IT epotitheyother one hut not. that. one: 
THE CHAIRMAN: Dated August l2th? 


MR. GREATHED: David, could you see if 
you could get us a copy of that? 

Mr. Chairman, I might just simply 
introduce this discussion by saying that the problems 
that we have run into the constitutional review, 
at least in the Continuing Committee of Officials, 


in discussing this question, have really centred 
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around the problems of separating our proposals 
that might be made with respect to a revised 
distribution of powers (including this immense 
field of environmental management): sevarating 
this matter out from the many operational problems 
and the operational concerns that the government 
have with the whole variety of environmental 
management questions. 

I think it is safe to say (and Don can add 
to this or amend it as he sees fit) that this has 
been one of the great problems, to keep the focus 
on what the review process has been trying to do, 
wnat’ the terms: of reference. of the review brobest 
are. What we are trying to do now, in our 


preparation for next’ week, is to focus attention, 


? Yr 


ae 


on the constitutional problem and how that might 
possibly be’ settled in a ‘revised, constitution. 

I suppose, in a way, the obvious way that 
a subject like this can be treated would be 
exclusively federal, exclusively provincial, or some 
form of concurrency. I think, given the nature of 
the subj edt’, given the kind of conference which is 
going on right now out at the Ontario Science 
Centre (the Great Lakes Environmental Conference), 
given the very mixed situation amongst jurisdictions 
on this question: it is likely that a subject like 
this will have to find its way into some concurrent 


areas 
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it raises questions too of delegation both of 
administrative and legislative ote, quite 
frankly, those questions have not been explored 
that fully by anyone. 

What we are trying to do now is to raise 
a number of questions and comments with the object of 
trying to help the Prime Ministers to focus their 
attention on this aspect of environmental management. 
Because USER Sa at the.officials '» hevel. 
and I think this is perhaps true among the 
politicians who are ccncerned so much with the 
pressing operational questions with which they 
are confronted; the temptation is to drift off into 
the operational questions, and I do not think the 
constitutional review process is really the forum 
in which these questions should be PP 

so that, in a nutshell,, this is the, kind 
of problem that we are faced with in discussing 
this question; and I think that if any members of 
the Committee have anything to add to what we might 
Say in terms of questions of paramountcy, or in 
terms of the administrative or legislative delegation 
in this field, I am sure the staff would greatly 
benefit from them. 

I think that we are in the dark almost 
as much as anyone else on this, and we certainly 
have not had any indication from any government 
around the table that they have gone. further, in 


their thinking in this matter than what I have just 
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PROFESSOR CONWAY: Ed, who is 
represented at the meeting at the Science Centre 
on Great Lakes environmental problems? 

MR. GREATHED: If I recall correctly, the 
Provinces of Ontario, Quebec and Manitoba. and the 
federal government of Canada. I am not. absolutely 
sure. Don asked me this question last night, and I 
could not find the answer right away. I think there 
are representatives from the U.S. federal government, 
and there are representatives from all the states 
bordering on the Great Lakes. Tomorrow I think 
Cheres wWildnbedi dive’, governors! from the, disndtiteteht 
states? 

THE CHAIRMAN: Eight states. 

MR. GREATHED: Five of the eight povernors 
will be here to have cere with Mr. Robarts 
and Mr. Kerr on this question. Today the 
officials are meeting to iron out some of the agenda 
problems which the Prime Ministers and Governors 
will have tomorrow. 

Don’, was that your understanding of the 
environmental management question, as you See nh eg 

MR. STEVENSON: Yeav:iod’ yousiikegst 
‘could say a word or two about this federal paner 
and the way the discussian went. There wasn't as 
much time spent on this question of environmental 
management as on capital markets; partly because 


the form of the federal paper made it rather 
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difficult to zero in on constitutional. questions. 

We had a technical expert who basically 
prepared the federal paper, give a long, technical 
explanation of some of the problems of regional 
development, pollution and so on, and some of the 
problems that we have facing us for the next 
generation or so; but, again, we were concerned that 
it would. be hard to get the Prime Ministers involved 
in discussions on thes.constitution with this 
background. So what we did was try to get the 
discussion focussed as much as possible on pages 14 
and 15 of this paper, which are entitled: "Some 
General Considerations Relating to the Constitution." 

The: earlier, part: of. the,papner, J think, 
pointed out clearly that in the subject of 
environmental management one really should talk about 
two broad areas Aan nia one area on urban and 
regional planning with its implications for zoning, 
land use, housing prob-.ems, sewage problems and 
so on, which really covers a broad framework of 
planning the environment, but the other one, more 
specifically the problem that is arousing some 
controversy now, is the question of pollution. We 
were trying to ret some indications of at least a 
preliminary position from the federal neonle as to 
what this meant in their view. as to constitutional 
provisions or changes from the current constitution. 

I think the two key points that came out 


from this paper and from the discussion, and certainly 
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the views of various federal people, was that the 
background, the discussion of the technological 
probleme Sone out that almost all of these 
areas are inter-dependent and would continue to be 
even more go in the future and would affect all 
levels of government. 

The other point that they were making was 
that there was, therefore, a need in any 
constitutional arrangement, to provide for as much 
flexibility as possible, This would suggest some 
form of concurrency of powers, but if there were 
concurrency of powers, then there would obviously 
be some difficult questions about the form in which 
any constitutional provisions should be written in. 

I got the clear impression that the 
federal people would like to see specific references 
to subjects such as pollution and urban and 
regional planning, with some degree of concurrency 
applied to each. 

When it came to a question of how you deal 
with the concurrent power in terms of paramountcy, 
this Kind “of "thing; there was a brief discussion on 
several options in this area, one being 
administrative and legislative delegation, another 
being responsibility of federal remedial 
legislation if there was a federal view that 
provincial legislation was not meeting basic 
standards in the area. There was not really very 


much more on that. 
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PROFESSOR BRADY: Any discussion on 
cooperative mechanisms? 

MR. STEVENSON: One thing I might add 
on this is that we did table at the meeting last 
week a formal Ontario paper on inter-governmental 
machinery, which the Advisory Committee has been 
through, I think, edth in large and small groups. 
This paper had been cleared through with the 
Prime Minister and Treasurer earlier on last HonoH. 

PROFESSOR LEDERMAN: . That is the one 
we worked on in June. 

MR. STEVENSON: hated ss Yi ghee and this 
is now formally part of the record of the Committee 
of Officials on the constitution. It is not on 
the agenda for the meeting next week of Prime 
Ministers. 

PROFESSOR SYMONS: Will it become a public 
paper next week? 

MR. GREATHED: No. 

MR. STEVENSON: L ‘@oubt Geo bie dt would 
be, I think, by the time the next Prime Ministers' 
meeting comes around. 

THE CHAIRMAN: 1 Oi nko on that. point, 

Don, it might be helpful to distinguish the new 
method, for which I think our Ontario delegation 

can take some credit. As you recall, at an earlier 
stage we had fallen into a habit of being presented 
with a red, white and black book on the subject by 


the federal government some two or three days before 
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a conference, and particularly before an open 
conference; whereupon the Premiers were in the 
position of reacting to this thing openly and 
without much opportunity for technical or volitical 
preparation. We have taken the view throughout 
that this is not only not a good technique, but 
also it is not likely to be the most productive 
method of Nie a and it would be much better 
to have papers prepared that are, in the first 
instance, discussion papers, and that open up the 
territory of the subject, so that everyone may be 
fully informed on the content of the area and 

on the options and so on; and then lead on to 
discussions of changes that might come about, 
without premature confrohtation. 

So that, as a result, these papers on 
environmental management and financial 
institutions are for that internal discussion 
purpose at this stage. 

| MR. GREATHED;: I might also add, Mr. 
Chairman, to your remarks and those of Don, that 
the paper on machinery, copies of which will be 
sent to members of the Advisory Committee, was a 
paper submitted by the Ontario delegation. Again, 
this simply reinforces Ian's point and our belief 
that, rather than presenting formal government 
statements on each occasion, that the delegation 
should feel free to exchange views, and so on, and 


then come back to their governments with a summary 
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of the major issues and the major divisions and 
major problems, and then leave it to the individual 
governments to decide how they want to go‘about it. 

As Ian has indicated, and as Rendell 
SO well knows, we have fought this battle ever 
eirice the flrst meeting of the C.C.0., and I think 
it is now fairly accepted practice within the 
Committee. 

PROFESSOR SYMONS: I wonder, Mr. 
Chairman, if those of you in the Advisory Committee 
at any rate would not want to really congratulate 
you and the secretariat; because this seems to me 
avery significant development and one which you 
have been after for some time. Until you explained 
it at this moment, I had not realized the success 
that you had achieved in bringing about this more 
flexible approach. 

THE CHAIRMAN: Well, we are very happy 
about it. As I say, we had somewhat despaired 
wr frankly, we found that at coffee breaks we 
got . lot of support from the other provinces, 
but this never found its way to the table, which 
was rather discouraging as well; but at the last 
meeting Mr. Bryce in particular, I believe, 
recognized the point that we had made in this 
regard, and I do think it is simply going to defuse 
a lot of the discussions from, as I say, premature 
confrontation. 
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the great unknown which may become clear next week, 
and this is another point that we have stressed . 
in the officials' meeting: ehat we believe that 
the Prime Ministers and Premiers next ow gomerene 
attempt a very hard-headed appraisal of what the 
urgency is and what the timetable might be, and 
where the exercise is going. 

For example, if the pressure appears to be 
off at this point in Quebec, then this perhaps 
changes the priority of constitutional discussion 
vis-a-vis other questions that the Prime Ministers 
have to discuss, and that many of the Premiers are 
pressing should be discussed. 

As you know, a lot of the ill-temper of 
the exercise has been related to the impatience of 
many Premiers who are saying: "We have problems of 
freight rates, problems of inflation, problems with 
wheat. When are we going to get at these things?"”: 
the realities being that there is only so much 
time in which to get together and, therefore, if 
a high priority on this constitutional exercise is 
a matter of keeping the country together or not, 
that is one thing; but if it is something that is 
not as urgent but nonetheless should continue to go 
on, then that is another thing. We rather hope 
that some square facing of that question might 
take place next week; because I think unfairly in 
the public mind, perhaps created by the press, this 


issue has been flogged that the exercise is going 
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nowhere and it is slow and cumbersome, which may or 
may not be the case, but it can only be true relative 
to the question of urgency, and the eee as;3 : 
What is the Ree he aye Now, with the new government 
in Quebec, they presumably will speak to that or 

will give an impression about that. 

PROF, SYMONS: I think some discussion too 
is invited, in fact prompted, by the foreword in the 
other paper we have been looking at this afternoon. 

Just seeing Mr. Bryce's (I presume) state- 
ment in print in the first instance inthe foreword 
rather brought me up sharply. He reminded one 
that because the first constitutional conference in 
February, 1968, had "agreed to undertake a complete 
review of the constitution of Canada" which I 
thought was perhaps a sweeping and extreme way to 
describe what was actually agreed upon at that 
conference, as I recall it; but it really does 
pose the question two years later: are we still 
agreed upon undertaking a complete review? 

Is that what was agreed upon? Lf so. Laaitanot 
time to re-assess it and to develop a schedule of 
priorities? I think the question is put by 
the federal paper. 

THE CHAIRMAN: Yes, it's true. 

PROFESSOR LEDERMAN: Mr. Chairman, I am 
most interested in the choice of these topics as 
the gist of the forthcoming conference. Was this 


an agreed thing or did the federal people really 
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choose this? 

THE CHAIRMAN: No. 

PROFESSOR LEDERMAN: Just as a point of 
information, and I am not leading up to anything 
sinister. 

THE CHAIRMAN: The only answer to that is 
this, and I am not saying this in any critical 
sense at all, because this is a factual statement 
and I think it is quite understandable; we, in 
the meeting at Banff did raise the question not so 
much about the environmental subject because there 
was a background arising out of the Canada Water 
Act discussions as) of course, the importance of 
this issue in the public mind which I think afforded 
in everyone's mind the fact that the environmental 
question had some priority; but we asked the 
question about why the financial institutions? 

Was there some logic to bringing this matter 
forward next and at this stage? The only answer 
to that was, quite frankly, that this is an area 
in which they had done a lot of work and had a lot 
of work in process. 

As I say, I do not say that amtizcally, 
because it is quite understandable that everyone 
knows the exigencies oftheir material; but this 
was the only basis for that particular subject. 

PROFESSOR LEDERMAN: Anyway, you see, 
to me the characteristic of both of the subjects 


4s that they illustrete really how little you can 
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iin. “e’ ; 
accomplish by re-writing general terms in the 


constitution in relation to broad sweeping problem 


areas of this kind. I am afraid I am repeating 
myself. - I have said this at the last two meetings, 
and I say it again. As long as we have a federal 


country, you cannot give environmental management, 
for instance, exclusively or entirely to one level 
of government or the other; because the minute you 
do that, you abolish the federal constitution. 

The term is so sweeping. What is in 
environmental management or cannot be put under 
that heading? 

The capital market and financial institu- 
tions, as the outline quite properly demonstrates, 
is just about as sweeping. 

It follows from that that if you are going 
to have a federal constitution at all, if you are 
going to have a federal Parliament with significant 
powers, if you are going to have provincial 
Legislatures also with significant powers - and if 
you are going to have a federal constitution at all, 
they are both going to be in the environmental 
management act and they are both going to be in 
the capital market and financial institutions act. 
So there is no way of drafting yourself out of 
that situation. 

This is what I would call the Marcel 
Faribeau fallacy, that if you can just draft the 


right document, somehow it is all --- 
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THE CHAIRMAN: I once said that to Mr. 
Faribeau and he said tnat was merely the workings 
of the Anglo-Saxon mind. 

PROF. LEDERMAN: 

/If I can take a minute or so more, Ed 
was pointing out to us, that in these discussions 
you were constantly petinaistat you could not 
separate out the purely constitutional question of 
what phrases and words should be used to allow 
powers, from the nature of the problems and the 
nature of the solutions that are to be applied to 
them. Of course, you cannot, and that is precisely 
what you are distributing in a distribution of 
powers. One is bound to lead to the other. You 
cannot talk about property and civil rights or about 
banking or about financial institutions, without 
talking about what should be done about financial 
institutions; because it is a distribution of 
-governmental powers to do something about them that 
you are dealing with and you have to talk in terms 
of the solutions. 

That essential connection between the 
nature of the problems and their solution on the 
one hand, and the phrases in the constitution on 
the other, it is the making of that connection that 
is functional federalism. 

I just make one more point here, or a 
couple more. First, I do not think that you 
should equate cooperative federalism entirely with 


formal concurrency and its problems or with the 
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possibilities.of delegation. either administrative or 
legislative. Concurrency, with its problems of 
provincial or federal paramountcy in the background, 
or inter-govermental ded caches, either at the 
administrative or legislative level - those are 
devices of cooperative federalism; but my 
definition of cooperative federalism would be 
anything which involves an inter-governmental 
agreement about the use of their respective powers 
and resources -- anything. 

Now, the federal Parliament may say to 
a province: "If you agree not to do certain things 
with your exclusive direct power to taxation, we 
will agree not to do certain things with our 
exclusive powers over banking"; and there you have 
an inter-govermental agreement about the respective 
uses of exclusive powers. No question of 
concurrency, no question of paramountcy, no 
question of delegation: just an agreement to use 
particular powers or particular resources in a 
particular way. 

So the theme of cooperative federalism 
runs through all powers and all resources and their 
nature, and the touchstone is the inter-governmental 
agreement. 

So that leads me to say that the most 
important constitutional advance that we can look for 
is development of the institutionalisation of 


cooperative federalism, and the thing we did last 
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June is the most important of the whole thing. 
By the time you are through reading Dale Gibson's 
paper and Mr. Bryce's paper on the dapieey markets 
and so of, what they say to me in those two papers 
is: "You might aa rete leave the constitution 
pretty well as it is, perhaps with a few minor 
adjustments here and there"; that you might as 
well leave it pretty much as it is and shift your 
focus to the institutionalisation of cooperative 
federalism and inter-governmental agreements. 

MR. GREATHED: Written agreements? 

PROFESSOR LEDERMAN: Yes. Well,” i" think 
the thing is becoming so complex that they ought 
to be written, simply because there ought to be 
a irecord, so that you cannot argue about what was 
agreed to, or that if you do argue you can have 
an authoritative interpretation. 

As I have said before, you have the 
very general phrases in the constitution; you get 
the specifics in the inter-~governmental agreements 
which are flexible because you can revise them every 
five years or something of that kind; but start 
juggling the existing powers and you create as many 
problems as you solve. The thing to do is to 
forget about much change in the basic powers, but 
to concentrate on the institutions of cooperative 
federalism in the broadest sense, over the whole 
range of governments, and on a sophistication of 


inter-governmental agreements. 
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This alone would be major Fisk bike nt 
change, and the fact that you are edging the federal 
government towards this mood where you now have them, 
instead of throwing take-it-or-leave-it papers on 
the table three days before 4 conference, you have 
them putting in discussion outlines at a much 
earlier stage and being more open about it.,..this is 
preparing the way for the very kind of thing I am 
talking about. 

Unless we come to that we cannot solve 
these problems -- or we cannot solve these 
problems unless we abolish the federal constitution 
and go to a unitary state. You can solve them 
that way, but if we are pOing to have a federal 
constitution then you have to forget about playing 
around with the very much general phrases in the 
B.N.A. Act and you have to concentrate on the 
institutionalisation of cooperative federalism. 

i see no alternative. af the. focus, can. suet ope 
bHiicvea to this. fines 

The provincial Premiers are right when 
they say: "Let us talk about wheat and freight 
rates and how you treat sewage and so OMe. Let Wwe 
talk about what is the right thing to do, and then 
after that let us take the constitution as datum. 
as something given." Those are Mr. Trudeau's 
words, and they appear in several places in his 
writings. Address the problem first, decide what 


ought to be done, then look at the constitution and 
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Say who should be doing what. You may well say: 
"Well, the city sewage plants will have to be under 
provincial jurisdiction, but: air sei atuamtae going 
to have to be under federal jurisdiction" and this 
kind of thing. 

MR. GREATHED: Mr. Chairman, could I 
Just ask Professor Lederman two questions arising 
out of what he said? | 

First, do I. take it correctly that you 
are suggesting we are barking up the wrong tree 
looking at the question of environmental management 
from the point of view of concurrency, or from 
the point of view of the issue ‘of paramountcy, 
from the point of view of administrative or 
legislative delegation? 

Secondly, in’ concentrating, as you 
Suggest, on formal Ee aE agreements, 
do you see this as a way around the kind of situation 
which I think the federation has been confronted 
WiUt) day tie past’ five or ten years particulariy, 
with very sweeping statutes passed by Parliament? 
I think of The Canada Water Act as one recent 
instance in connection with the subject we are 
talking about, which does confront the provinces 
with some very real problems in connection with 
their operating programmes and potentially does 
allow, through the very watered use of the federal 
spending power or the criminal power or whatever, 


the federal Parliament to pass such statutes. 
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PROFESSOR LEDERMAN: No, I am saying 
that corcurrency invites inter-governmental 
agreemerts, which is realistic; so it may be 
realistic and proper to establish some form of 
concurrency. 

There. is all kinds of implied concurrency 
anyway. It.is not, just Section 95, agericulture 
and immigration. 

BO all 7 am saving 18 that tt would be 
wrong to talk of concurrency, paramountcy and 
delegation (the techniques) as if these were all 
there were to cooperative Federalism. and as Af 
this was all it was about. If you get bogged down 
in those techniques as the story of cooperative 
federalism, you are barking up the wrong tree. 

They are merely techniques. 

MA GREATHED: They are techniques, 
but. presumably in the terms of the constitutional 
review process the Prime Ministers and Premiers 
had said: "Review the constitution". and, presumably 
as part of this, "Make suggestions where it might 
be improved and brought up to date." So we are 
faced with a subject like environmental management 
whieh. needless to say, receives, no mention in tne 
present Act. We are faced with the very practical 
problem of what kind of recommendation might you 
make to the politicians about the placing of a 
subject like that in an amended, wholly revised 


or whatever, written constitution. 
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PROFESSOR LEDERMAN: All right, you 
Say it breaks down mainly into two things -- urban 
and regional planning and pollution and anti- 
pollution measures. 

MR GREATHED: That is the federal 
definition. 

PROFESSOR LEDERMAN: Well, what I am 
saying is that what you have to do is get down to 
the specifics of urban and regional planning... 
Under existing powers, the main hold of the federal 
government on urban and regional planning is its 
spending power, its power over inter-provincial 
and international communications, transportation; 
and these are extremely important powers which 
give swt alholid*or-the fleld. The municival 
institutions clause in the provincial powers give 
the province the main Heeb a Sotietielae role in 
the field. However, neither can ignore the other, 
and you cannot have a complete, successful 
provincial plan without integrated federal 
collaboration of their use of the spending powers 
for mortgage and housing, airports, seaports, 
railways, and so on; and the federal people will 
be throwing their money down the drain unless the 
province is engaged in successful urban planning, 
successful land control, and so on. So there 
has to be a detailed agreement about each doing 
what it is now responsible for doing and what it 


has power to do. 
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What I am saying is that shuffle these 
powers ajout as much as you wish, and you will 
still end up having to face the problem I am talking 
about -- unless in the process of shuffling them 
about you abolish the federal constitution. 

PROFESSOR BRADY: Isn't there one step 
would have to be taken before you reach the 
agreement? I could not agree more with your 
general argument on the naedeauey for the 
cooperative mechanism and the written agreement, but 
is the language of the British North America Act 
really of any particular application to the facts 
today in the technology of today? In other words, 
dinhererd you, before coming to make such agreements, 
do something about the actual language? That: is 
contemplated certainly in the constitutional 
review. It would seem to be implied in some of 
the arguments of the federal people in their main 
papers, that they are thinking in terms of language. 
I would think it becomes somewhat necessary. A 
paper ‘Tike Dale Gibson's; ‘I think; illustrates that, 
if I am understanding it correctly. 

This is not altering your general point, 
Bill, with which I wholly agree, but you still 
have the document to look at and do something about. 

PROFESSOR LEDERMAN: But have you 
really improved the document by exchanging one 
rather general phrase for another? Have you 


really made an improvement over banking. savings 
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banks, incorporation of banks, interest and so on 
by introducing the word "credit" at some stage? 

PROFESSOR BRADY: You may not by that 
given word, but isn't it possible to get more 
meaningful words today to describe what is referred 
to? . 

Mivy Toney: I would like your comment on 
this question, Alec, but I am wondering if Bill 
could assure us on this, which probably gets to the 
nub of the problem: that before you are zoing to 
institutionalise arrangements you have to be 
fairly clear as to what the respective powers and 
duties are of the people who are going to enter into 
these arrangements. 

PROFESSOR LEDERMAN: Yes. 

MA SO OPRRAY: And can it be said of every 
subject under the sun that this sort of assessment 
or appraisal can be made under the present B.N.A. Act? 
I mean, assuming that with all the best will in the 
world you are going to make inter-governmental 
arrangements and agreements your main vehicle. 

Surely, first of all you have to assess 
what has to be done, what powers have to be shared, 
how they are shared at the present time. ieig ghee 
this the raw material? 

PROFESSOR LEDERMAN: I am not denying that. 
In fact I made that basic point at the beginning of 
my article on cooperative federalism, that when you 


have governments bargaining the terms in which they 
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bargain are set by their basic powers, and the 
definition of basic powers in the constitution. 

All I am saying is that by changing the 
word "credit" for banking, or having the word 
"eredit", you have done that much to remove 
uncertainties. I am not saying there cannot be 
Some improvement in the wording of the Act. 

For instance, in the banking paper I like 
the emphasis on functions and transactions, with 
which they have gotten away at last from the idea 
that whoever incorporates controls completely what 
is going on. We are out of that bind, apparently. 
The emphasis on functions and transactions is a 
healthy one, I think. 

Perhaps if you could draft a clause on 
the territorial basis they are proposing for 
financial institutions other than banks and for 
securities, and you drafted it on a territorial 
basis only so that a transaction between two persons 
within a province falls under provincial jurisdiction, 
but between a person in a province and a person outside 
the province falls under federal jurisdiction, well, 
that is all well and good. say, you adopt that 
proposal. How much have you really clarified? 

Can you go to the Toronto Stock Exchange today 
and differentiate those transactions as intra and 
extra-provincial transactions? I will wager you 
cannot, that you just cannot unscramble the egg. 


MR. DICK: Ask Bell Telephone! 
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MR. PERRY: Haven't you clarified it 
at least to the extent that you know that this is 
the egg you are trying to unscramble, rather than 
some other egg? 

THE CHAIRMAN: Chicken egg or goose egg? 
(Laughter) 

PROFESSOR LEDERMAN: Suppose you do 
divide federal and provincial powers over securities 
transactions in that way on a strictly territorial 
basis. Now, some of the shares of the Good Fortune 
Investment Company are going to be sold by the 
company in Ontario to Ontario residents; some of 
them are going to be sold by the company in Ontario 
to Quebec and New York State residents. Is the 
regulation of the sale of that single set of 
Securities going to be caught two ways because of 
the territorial thing? Fither this mee roetne have 
not solved anything and you have not made it any 
better than it is now, or it means that on those 
new terms, those territorial terms, you must have 
inter-governmental agreements. The federal people 
will say: “We will use our powers over inter- 
provincial and international transactions in a 
certain way, if you in a complementary way deal 
with the internal transactions." 

So it illustrates what I am saying to you. 
Your territorial principle does not solve anything 
in the real world unless you have these inter- 


governmental agreements. 
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MR PERRY* But doesn't it define the 
area in which you are going to have inter- 
governmental aspuedents 

x tf PROFESSOR LEDERMAN: Sure it does. 

Mh PRR y= To me this is something. 

PROFESSOR LEDERMAN: All right, you 
can have it now; you can have your inter- 
governmental agreement now. 

MR’. PERRY: If you are going to assure 
us every area can be made so clear, that the 
issues can be sort of reduced to an agreement, I 
think we can go home. 

PROFESSOR LEDERMAN: DP dont th Inia, 
Harvey, that any of these areas are all that clear 
or that they can be made that clear. The only 
way you can clarify it is to get down to 
specifics on your inter-governmental agreements. 

It may well be that the federal 
government with its power over finance now and 
its criminal law powers, if we take in its power 
over banks and banking, can go a long way. Le 
has got enough of a foothold now to get inter- 
provincial and international control into specific 
inter-governmental agreements. 

PROFESSOR CONWAY: Would you say the 
British North America Act then is based unon the 
notion that government of Canada should be by 
inter-governmental agreement? 


PROFESSOR LEDERMAN: Well, that can 
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only be part of the picture. 

PROFESSOR CONWAY: Was this concept of 
yours, which sounds very sensible to me, was this 
in the minds of the people who drafted the 
British North America Act? 

PROFESSOR LEDERMAN: No, because life 
was much simpler in those days. 

Nn: DICK: i bee to ditfer, i Ghink 
there was, if I can just interject because of the 
expressions in the negative of my friencs here; 
because on the other side was it not the design 
of the British North America Act to achieve a 
balance and not vest in either government really such 
strength that they lead to the fracturing or 
confrontation that they had to the south of us? 

You mentioned those certain areas and so on, 
BLT, of the exclusive so-called federal Jurisdiction, 


but you can téke property and civil rights in a 


province and inject that into any one of them. We 
do that continually now in Bills -- the Canada 
Corporations Act. The Senate of Canada is now invit- 


ing the parties ofthe province to contest the 
constitutional validity of certain provisions of 
the Canada Corporations Act, such as insider trading, 
on the basis that it is an infringement of 
property and civil rights which is applicable to the 
province. 

I am very sympathetic to Bill's submission. 


We had stressed all along that inter-governmental 
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machinery is the best one of the ultimate solutions 
to all the complicated problems we are getting into 
in the distribution of powers; because no matter 
how you word it, no matter what language you use, 
we could, with the best of up-to-date modern 
language, end up in the same confrontation and 

the same areas of disagreement today if we haven't 
got the viable machinery that gives us the 
cooperative federalism, and, whether it be in 
securities legislation, property and civil rights, 
will eternally be flowing over into areas of trade 
and commerce or whatever we give federal power 
under. If we have not got the machinery to lead 
to the cooperative (whether by agreement or 
whatever other way) changing of the distribution 
of powers, redefinition to modern language, more 
meaningful language in today's trends, we are 

going to have the same mess as we have now. 

I like Bill's submission. DP *think 25 
supports wholly what we have been struggling with 
over the years, and that it perhaps highlights the 
need for inter-governmental machinery in the 
context of cooperative federalism as distinct from 
meaningful but, I think, perhaps Utopian 
redefinition of distribution of powers. 

THE CHAIRMAN: Except, Rendell, if I may 
just add to that, it does impose an obligation that 
the machinery be sufficiently explicit that it meets 


the political reality that the voliticians are 
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obliged to follow that route; because there is 
another element in this that hangs over it, and 

that is the spending power and the taxing power; that 
if you have the resources there will be a strong 
temptation to find a way around the machinery. 

I think, again, this is Why We, as 2° say. 
put so much stress on.a really effective working- 
over of the machinery, because it has to be 
effective Or at Wl ily be circumvented, obviously. 

PROFESSOR LEDERMAN: There is an even 
blgeger question mark than that, Ian, that hangs 
over it, the basic political one: Can ten 
provincial governments and the federal government 
accomplish enough agreement to make a system like 
this work politically? Because, naturally, 
depending on how they succeed in satisfying their 
electorates or how far they fail to satisfy their 
electorates, this is life and death for a 
government. 

Am I being politically realistic when I 
urge this as the solution? Well, i ‘hope I am\ 
because I aah see no other way except a unitary 
state. I think I am, because there will be great 
pressure on the premiers of whatever party and 
federal leaders of whatever party, to agree with 
one another on things that are bothering the public, 
because if they do not the voter will vote against 
them at the next election and he won't care what 


the party label is. He will put them both out, 
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federal and provincial. There is a pressure there 

in the common electorate. The federal and provincial 
governments and politicians are responding to the 

Same péople province by province, the same taxpayer, 
the same voter, province by province. 0 a wi c's 

there is enough pressure there to put a real hope 

into this alternative. 

THE CHAIRMAN: Except, Bill, that the 
citizen does not care which government does it, does 
he? The politicians may know by agreement who is 
to do the job, but the ecitizens,.if they.don't, 
keep pushing ee ways. 

PROFESSOR BRADY: They do not understand, 
nor do they sympathise very much with federalism, 
really. 

THE CHAIRMAN: How long is one politician 
zoing to be pushec to do something to deal with 
problem X that by agreement they are not going to 
deal with? How long is he going to withstand 
that pressure, particularly if he has a spending 
power or capacity to do it? 

PROFESSOR LEDERMAN: These are very real 
problems and, as I say, they are question marks on 
“Voet JT om saving. but .lanope they are not  Tatal 
question marks because if they are we are going to 
witness either the slower or rapid demise of 
Canadian federalism. 

MR. GREATHED: The other comment in this 


connection, Mr. Chairman, and perhaps it is worth 
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conveying this to the Advisory Committee which 
laboured so hard on the machinery paper, is really 
the ne ee got to the paper when it was 
tabled by our colleagues in the Continuing 
Committee. | 

We did have a discussion of it. Don, you 
can correct me if I am wrong here, but my impression 
was very distinctly that they thought what we 
thought to be a very modest set of recommendations 
in terms of former macninery , went perhaps further 
than was desirable. I think this was the gist. 

Now, how they are going to react on this, 
there are some more sophisticated notions, I think, 
that they have in mind, I think, for example, 
what we should expect out of consultation and so 
on is a question worthy of further examination; 
but in terms of the formg] machinery that we were 
Pore as the minimum to guarantee that this 
consultation goes on, I think at least (I should 
, among 
emphasise this)/our federal counterparts in Ottawa 
there is some feeling that it is Ser than 
is necessary. 

PROFESSOR CONWAY: What about your 
provincial counterparts? 

MR. GREATHED: We had a lot of questions 
directed at us, but none of a particularly critical 
nature, in the correct sense of that word. Some 
of them I do not think have spent the time on the 


paper that other people had, but those questions 
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which came to us were not of a negative kind. 

PROFESSOR LEDERMAN: The reason for my 
earlier question to you, Mr. Chairman, about 
why these two topics, was that they are two topics 
which are admirably calculated to demonstrate the 
complexity of a division of powers sytem and the 
complexity of a federal system. I wonder whether 
this is not what the federal people wanted to 
demonstrate. 

THE CHAIRMAN: I am sure that is part. 
This discussion we are having, I might say, from 
our point of view is very, very nélorul and 
important, because I am sure the first item on the 
agenda, as I have mentioned, is the constitutional 
review process. On the one hand, it is a wellknown 
fact that the Prime Minister of Canada is impatient 
to get on with this exercise that has been embarked 
upon; on the other hand, it is a we llknowr, fact 
that many of the Premiers are impatient with the 
fact that we are engaged in the exercise. I am 
sure, Rendell, don't you think, that right away 
next Monday this question is going to have to be 
faced; but, looking back two years now, what is 
it we are trying to do? Are we really trying to 
re-write the constitution, or are we trying to find 
ways of making federalism work better? 

PROFESSOR CONWAY: It seems to me, Mr. 
Chairman, that what we have been discussing over 


the past half or three-quarters of an hour, is not 
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changing the constitution, but the method of 

changing the constitution. This first paper suggests 
that the whole thing be re-written, but Pfofessor 
Lederman has been Saying that this is the way it 
Should be changed. 

As a student of Canadian history, I am 
pretty sure that the Fathers of Confederation did 
not have this idea of the government of Canada in 
their minds when that constitution was drafted. 

So if we are going to change the constitution by 
these ad hoc steps, that is great. It may make 

it unnecessary to re-write it, and then we can save 
time arguing about abstract ideas of political 
thought and that sort of thing; but certainly in 
historical terms that is changing the British North 
America Act. 

PROFESSOR LEDERMAN: I agree with you 
basically that to establish the inter-governmental 
machinery and to work much more by inter-governmental 
agreements as I am arguing, this is a very Significant, 
very important constitutional change. I think«tt obs 
on the basis of the old powers, but it is a new use 
of the old powers. 

PROFESSOR CONWAY: Do you think the present 
constitution, the B.N.A. Act, could cover all 
contingencies? 

PROFESSOR LEDERMAN: It. is..one..of the 
principles of judicial interpretation that ay powers 


and responsibilities are distributed, and when the 
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Courts are confronted with a jurisdictional 
problem it is their duty to locate it one place or 
the other. So the theory of the constitution is that 
there is nothing for which some government is not 
respons.vle in the range of things’ that it is 
‘possible for governments to do. 
PROFESSOR SYMONS: Mr. Chairman, I think 
Professor Lederman has done a tremendous service 
this 
by raising /econceptual question in the way he has 
done at this point and with such tremendous 
CLarivcy. I wonder whether, when this arrives -- 
and I should think you are right that it is really 
the first question that ought to come up, at any 
rate, at the conference next week -- whether at 
that point Ontario's represéntatives who have 
perhaps done the most preparation in terms of 
thought on the sels, of inter~governmental machinery, 
ought not to speak pretty directly on this matter, 
citing the fact that the two major substantive 
elements on the agenda illustrate the need to have 
adequate inter-governinental machinery: and, if so, 
whether it is not worth considering even getting 
the permission of the Chair to introduce the paper 
that has been prepared on inter-governmental 
machinery, as an example of the thinking of one key 
province on this matter. This may just not be 
possible in terms of the way the Chairman wishes 
to proceed, but I think Bill has put it so well 


and it is such a critical point, that probably 
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this is something Ontario should do under Item 1 
of the agenda. 

DR. FORSEY: Mr. Chairman, may I put in 
my two pennyworth at this point. in this 
financial institutions and capital markets set of 
proposals, there appear to be four specific 
suggestions made about changes in the British 
North America Act. I think it might be well just 
to look at each of those for a moment or two, to 
see whether they are, in the judgment of this 
Committee, wise or unwise. 

The first one is on page 15, paragraph 59 
where it says that the Government of Canada proposes 
that the power of Parliament to legislate on 
savings banks should be dropped in the revision 
of the constitution, as this deals with financial 
institutions operating within a province. 

That seems to me, I must say, a sensible proposal. 

The next one is paragraph 63, where 
the Government proposes that there should be in 
the constitution explicit concurrent powers 
over credit, and so forth. That is in the 
context, I think, of paragraphs 60 and 61, more 
especially perhaps 61. It seems to me that 
there is strong reason, in the light of paragraph 
61 and in the light of the questions that have 
arisen in connection with inflation, for adding 


to the power 
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of the Parliament of Canada a concurrent power over 
credit which should: be paramount where the 
legislation of the Parliament of Canada is made for 
a national or economic purpose -- for example, 

to supplement monetary and fiscal measures for the 
purpose of economic stabilisation. 

It seems to me that we heard talk about 
control of consumer credit and anti-inflationary 
measures, and it was then rather dropped, dnd it was 
supposed to be dropped because it was not of 
sufficient importance; but there was some indication, 
I think, here last time when we were meeting on 
August 24th, that that was not the eas. See we | 
They just discovered they were in a dubious position 
about their powers in the matter. I would think 
that there is some reason for the conclusion or 
suggestion No. 2 in paragraph 63. 

Next, 66: 

"The Government of Canada proposes that 

"in.a revised constitution Parliament 

"should have exclusive power to regulate 

"financial institutions other than banks 

“which carry on business in two or more 

horevirnices” or internationally’: .<sta.. 

It seems to me that that is fairly clear. 
P°ado "not think “tt °rurns” into the difficulties that 
Professor Lederman has indicated about the 
regulation of the securities market. That seems to 


be fairly clear and it seems to me a sensible 
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proposal, 

When you get to the fourth proposal, 
paragraph 72: 

"Parliament should be piven specific 

"power to make laws relating to the sale 

"of securities from a vendor residing in 

"one province to a purchaser residing 

"outside the province and relating to 

"the issue of securities which are not 

"restricted for sale only to purchasers 

"residing in the province of issue" 

There, 1t. seems; to). me, you do, get. into 
some of the difficulties of unscrambling the eg 
that Professor Lederman has dwelt upon so eloquently 
and lucidly. 

The other three suggestions do not seem to 
mévite, run-.into, the same. difficulties ,.and Iyinvite 
the comment of those learned in the law on these 
particular points. 

Loam etidd dnelined to, think,.mind you, 
that what we need, in regard to the regulation of 
the securities market, is something like the S.E.C. 
in the United States. I think, leaving, this. thing 
to the provinces is not likely to work out 
successfully in the long run. Lt dowawiot. think, tnat 
the rather complicated arrangements proposed under 
CANSEC would work as well as a simpler and more 
direct method; but I can see that the proposal there 


in the last paragraph I was mentioning does run 
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into difficulties ¢tpat I do not see that there are 
in the others. 

MR. STEVENSON: There is, Mr. Chairman, 
a problem in the previous one also, the 
territorial division potentially between federal 
and provincial regulation of financial institutions; 
because there are a number of different ways of 
defining how you can say you are carrying on 
business in one or more province. A broad 
definition might mean you have to have a permanent 
establishment in the other province in which case, 
of course, you would get fewer institutions under 
réderar jurisdiction than #r’itiis purely an_ 
institution that has some business dealings across 
provincial boundaries. It is a similar situation 
as opposed to inter-provincial trucking, in a way, 
where you could, if you had a very wide definition, 
really put under federal jurisdiction almost all 
financial institutions because they may be carrying 
on some transactions across the provincial 
boundary. 

PROFESSOR LEDERMAN: It is a matter of 
balancing things out. You have certain problems 
now under what the constitution says and what it 
omits to say. I am not saying that one should 
never touch the constitution, never re-write any 
pare Of it. I am saying that if you are going to 
make this type of change -- and there are four 


specific proposals here which Eugene has outlined -- 
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then you should ask yourself what are the new 
problems of definition that you are going to have --- 
DR. FORSEY: Yes, 
PROFESSOR LEDERMAN: If we use these 
new phrases rather va the old ones. It may be 
that they will not be as bad and will be more 
congruent with modern conditions than the problems 
we got under the old phrases, In those 
circumstances it would be a good thing to turn to 
the new proposals, but not with any idea that you 
are going to escape the basic problems of definition. 
You will have new problems of derinitdony: as 
Don has just been pointing out; new problems that 
arise, but they may not be as bad as the old ones. 
MR. DICK: Wouldn't it lead to that then 
in the sense that Ian has nénadenees I am sure 
it is going to happen -- the western provinces are 
going to move directly to their problems in 
comparing them with the constitutional review: 
but all of those problems that they are sroing to 
raise -- and pollution is one which the public of 
this country is not going to permit us to put off 
in some constitutional dispute. If you look at 
pollution, there are obviously methods which are 
already being used and which will be used to 
overcome that particular problem and concern. 
Now, once you have seen the problem and 
the provinces have sat down with the federal 


government and isolated their various responsibilities 
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under the existing Act, what they can do and what 
the federal government can do; then-it will put into 
highlight those areas in the constitution which 

may be deficient to permit either delegation or 
something else. Then you go to the relative 

parts of your constitution which will then require 
specific amendment to deal with it. 

PROFESSOR LEDERMAN: Exactly. vou start 
with the problem, not with the constitution. 

MR... DICK: Right, you start with the 
problem. I am not sure that what this might not 
be as strong a suggestion, a viable method for 
Ontario to put forward as something that would 
bring together the problems of the other provinces 
aside from constitutional review, but bring them 
into the constitutional review concept. "Here 
are the problems. We developed an approach for 
cooperative federalism by way of inter-governmental 
cooperation, machinery and government." 

Then when we have isolated the problems 
of what has to be done by agreement, we each then 
proceed with our jurisdictional responsibilities to 
carry out our part of the obligation. If either 
of us is fettered in carrying that out, because 
of the constitutional restrictions, then we amend 
those parts or we look at those parts that require 
amendment in the light of our agreement and our 
cooperative approach; but this would permit the 


governments to deal with the problems that transcend 
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constitutional review but still knitted in eh 
constitutional review. 

THE CHAIRMAN: But, you see, the 
interesting thing about this, Hendel); beet tie) +r 
think, exactly where we intended to go at the time 
of the Confederation of Tomorrow Conference. 

The Confederation of Tomorrow Conference was to 
ask: What are the things that are inhibiting the 
performance of the federal system in Canada in 
meeting national goals and so on, and what things 
do we do? we “whether It ‘ts "by cofstttutional 
amendment or by administrative improvement or by 
some other form of arrangement, or what have you, 
to improve these problems? But then, within 
three months, we were into the Supreme Court, the 
Senate, fundamental rights, and so on. 

DR. “FORSEY: Yes, but wait a minute. 
Who was responsible for all that? Daniel Johnson. 
You got your Premiers here in Toronto; you 
opened up a public Pandora's box, which was 
probably inevitable, but you got them in Toronto 
and opened Pandora's box and out popped Mr. 


Johnson with all his proposals for changing everything 


and re-writing the constitution -- a new 
constitution. He was only gradually enticed to 
water it down a bit and say: "Well, revised 


constitution, anyway." 
Let's be fair about this. What you may 


have intended when you summoned your Confederation 
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of Tomorrow Conference here may well have been what 
you just suggested, but once you had summoned it 
out sprang Mr. Johnson. 

THE CHAIRMAN: I wasn't mentioning this 
to pass judgment, but rather to say that as a 
result, looking back at what happened, it leads us 
to the question of going back to the beginning and 
Saying: "Has this gone the right way?” EF noe, 
according to the discussion we have had here, how 
should we now be proceeding? 

DR’. FORSEY: You are now getting down to 
the real nub of the thing, the point-by-point 
examination of the distribution of powers. This 
is the kind of thing that apparently you have had 
in mind from the first place, and it is, in my 
judgment, the kind of thing you ought to have had 
in mind in the first place and the kind of thing 
that should have been done; but then you have 
all this high-faluting theoretical stuff brought 
in by the Union Nationale government of the 
Province of Quebec and all the discussion of the 
Supreme Court, la personalité internationale de 
Quebec, the new constitution -- completely new 
constitution, a republic -~ a provincial renublic 
and a national republic, two nations and the whole 
bag of devil's tricks. 

PROFESSOR BRADY: Of course, it is 
fair to say that the federal government did not 


commit itself to all those things that you enumerate, 
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Eugene, but it did commit itself to change in the 
Senate and Supreme Court and so on. The first 
red-blue document, for example, had these all 
suggested. 

DR. FORSEY: Quite so, but where did it 
all come from? It came from the pressure of this 
infernal crew in Quebec. 

PROFESSOR BRADY: I think the infernal 
crew in Quebec had one very useful emphasis in its 
papers from the outset, and that was on the 
necessity for bringing in more cooperative 
mechanisms. I think it would be interesting to 
see what the new statement of Quebec aims will be 
from Mr. Bourassa. 

THE CHAIRMAN: It would also help to make 
a constitional lawyer Prjme Minister of Canada. 
(Laughter) 

PROFESSOR SYMONS: Mr. Chairman, thinking 
of Professor Lederman's lucid remarks,is the nub of 
the problem at this point though a clause-by-clause 
examination of the eae Aiea of powers, .or have 
weckearned that -that ds .part.of it; that even a 
greater part of the nub is the effective working 
of the federation, and this means more than 
anything else acceptable, sensible, inter- 


governmental machinery? 
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PROFESSOR LEDERMAN: I would say th 
primary focus should be the current problems of the 


country problem by problem, and work back from those 
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problems, in the way that Rendell was suggesting, 
to the constitutional background of them, and then 
Say: "Well, the powers are adequate if we just 
agree to use them in a certain way", or Say: 

"The powers are not clear enough. et. us tidy it 
up and then agree to use the powers in a certain 
way." 

MR. DICK: Just from hearing your comments 
and those of the other gentlemen, I would say our 
educational process in the last three years has been 
to lead us to that coriclusion: that we have gone 
through three years and we have been taken off, 
as Eugene has said, by perhaps the initial reaction 
of Quebec that it be a completely new 
constitution, and in three years we have got to 
the detailed study of item by item and we have 

achieved nothing for a better confederation. When 
the people of Canada look at it, they have gained 
nothing, in all frankness, from the deliberations 
that the governments have been carrying on on the 
constitutional revicw -- except the education of 
renee who have been engaged in it. 

Having gone through that process, if that 
has been an educational process and if the 
governments are now faced with these exceedingly 
important prablems of national concern, is it not 
prudent with the new attitude perhaps in Quebec 
which we hope to see when we are away from the 


stress of the "new constitution at any price" down 
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to the more viable cooperative federalism ee 
that our Confederation of Tomorrow Conference 
started and we go to the problems which will be 
before us with great vehemence, I am sure: that we 
engross them into an area of continuing 
constitutional review, starting with governmental 
machinery to accomplish solutions for those major 
problems, and then to the constitution, if need 
be, to revise its meat, these highlighted by 
PEC) ta machinery and the problems themselves? 

THE CHAIRMAN: Let me just mention that 
we have just had were of this being confirmed, 
that between three and four we are going 
to go across and have an hour with the Prime 
Minister, where the ministers and officials who 
are going on the delegation next week will be 
meeting. 

There are some things in that discussion, 
Fd, on which we have to get some guidance from him, 
particularly in the capital market paper, to 
complete our briefing book; but it is this very 
discussion we have had that I hope we can recapture 
and bring to him, for this reason. AselIesara, it 
is the first item on the agenda. The Prime 
Minister: of Ontario, in particular,-I think, is 
going to be expected to give some lead or take 
some stand on this question. Going back to the 
Confederation of Tomorrow Conference, the suggestion 


has been made that Ontario took over, as you say, 
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Pandora's box, so that we have a continuing interest 
in giving some leadership on the auestion of method. 

I think when we get over there, the 
Prime Minister wants to go at it this way. ye is Ge 
try very briefly to recapture the fist of this 
argument, perhaps asking you, Bill, to fill it out 
a bit more and others, of course, as you will, 
bearing in mind that we have not got a lot of time 
there. 

There 1s another matter related to it, 
and that is the machinery question. We prepared 
and we went through in this Committee, as you 
know, our paper on machinery, and the Prime 
Minister agreed that this should be tabled as a 
staff paper at the C.C.0. meeting last meeting, 
and which was done, and, as Ed said, was discussed. 
I believe he said, however, that he did not wish 
it to be a government paper at this point, for 
. the purposes of the meeting next week, but it is 
possibile that in the light of any discussion we 
have with him this afternoon he may want to 
reconsider that, In fact, if someone wants to 
bring up the subject, I think we and the staff 
advisers would have no objection at all, if you 
felt that was a proposition worthy of support. 

MA DICK: We will rock the boat any time. 
(Laughter) 

MR. PERRY: Do we pather the whole 


Committee is going to move over? 
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THE CHAIRMAN: Yes, 

PROFESSOR CONWAY: Mr. Chairman, you 
and Ed this afternoon have been using the term 
regularly "Prime Ministers and Premiers". Is 
that offiicial usage ee 

THE CHAIRMAN: I am old-fashioned in 
that, I guess, when I came into the Ontario 
Government in 1965 the documentation of these 
conferences all used to refer to the "Prime 
Ministers' and Premiers' meetings". 

MR. GREATHED: that. is righe, 

THE CHAIRMAN: Which we took into account, 
I believe, technically as the Prime Minister of 
Canada, Prime Minister of Ontario, Prime Minister 
of Quebec and the other eight Premiers. 

MR. GREATHED: Now the Prime Minister of 
British Columbia. 

THE CHAIRMAN: Yes. I am not sure about 
the origins of that, but in any event the jargon 
used in the documents we now get is "First Ministers”, 

PROFESSOR CONWAY: Was the Prime Minister 
of Ontario always so termed? 

PROFESSOR SYMONS: Yes. 

MR. GREATHED: As far as I. know, yes. 

PROFESSOR CONWAY: He was from the 
beginning? There never was a "Premier of Ontario"; 
there was always a Prime Minister? 

DR. FORSEY: NO TO 


MR» DLCK: Leslie Frost introduced the 
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term "Prime Minister", 

DR. FORSEY: As a matter of fact, this is 
all much ado about nothing, because the terms 
"Premier" and "Prime Minister" are pecteaae 
convertible. In Great Britain the Prime Minister 
was customarily referred to as the Premier. opis 
Wilfred Laurier and Sir John A.Macdonald were 
referred) to :as: ‘the Premiers. Mr). Asquith was 
referred to as the Premier. 

PROFESSOR BRADY: Walpole was referred 
to as the Premier. 

THE CHAIRMAN: They still use the term 
there, I see. 

DRewiFORSEY : It was customary here to 
refer to the Provincial Premiers. Then somebody 
got the idea that calling himself "Prime Mitt ster 
was hotter stuff, arid they talked him into trying 
to call himself Prime Minister of Canada. Premier 
of Canada -- Prime Minister. is official title, 
his statutory title is "First Minister". The 
person holding the recognized position of"First 
Minister” is the Senate and House of Commons Act. 
Thecrestyofi itedsajust blah ,tblahyobiahsrait 
doesn't matter two hoots which you call them. 
"Prime Minister" doesn't mean any more than 
"Premier", 

MR. GREATHED; This is Mr. Robarts' 
position. In fact when he was asked in the House 


once about it he said: "I really don't care. When 
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I came into the job that was the title that was on 
the door. I don't care whether you call me 

Prime Minister or Premier or John. Just let me 
keep the job". 

THE CHAIRMAN: At three mesh we are 
to meet with the Prime Minister in the Premier's 
office to prepare for the First Ministers’ 
conference next week. (Laughter) 

Just for the purpose of the record, could 
I suggest, in our usual fashion, that you make a 
note of the third Friday of December for our next 
quarterly meeting, subject to intermediate 
meetings of the full committee or sub-committees 
as may be required. December 18th. 

DR. FORSEY: About what has gone on in 
the constitutional review so far, I think it is 
possible to be a little too severe upon the people 
concerned and the process concerned, To some 
extent it was a necessary holding operation, it 
seems to me. You had a lot of agitation, 
especially in the Province of Quebec, about this 
whole business, and until they sobered down it was 
necessary to go ahead with this consideration of 
things which really were not of great practical 
moment, but I don't know that you could very well 
have avoided it. When you get people with a bee 
in their bonnet, sometimes you have just rot to 
jolly them along for a certain length of time 


until you can pet the bee out of their bonnet and 
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get them talking sense. 

I think this is what we have been doing, 
If you had said to Mr. Johnson at the time of the 
Confederation of Tomorrow Conference, the kind of 
thing that we have been Saying this afternoon, he 
would have blown his cork and the Province of 
Quebec would probably have blown its collective 
Cork wath it. 

When I was talking about the value of 
the educational process, I was not really thinking 
of people like the staff of the Secretariat ana 
the Attorney General's department and so forth 
getting some education (which I think verhans thev 
do not particularly need, thourh they may have rot 
a little in the process); what I was thinking of 
was also the education of the public to some 
extent, and perhaps particularly of the people 
in the Province of Quebec and the Legislature of 
the Province of Quebec. They began to see that 
there were some other things which needed dealing 
with rather more urgently than whether they could 
cut a dash in Nigére or Gabon or wherever it might 
happen to be, or whether they could make a 
tremendous splash in Paris, or whether they could 
have visits from General de Gaulle. Now we are 
beginning Be get down to something like brass tacks, 
and perhaps we can still learn a lot from the 
a priori methods of the people in Quebec, but pnerhanps 


also they are beginning to discover that the 
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Anglo-Saxon approach has its points, and that 
there really is a "bi" in bicultural. 

THE CHAIRMAN: Thank you very much. 
Does everyone know where the Prime Minister's 
office is? That is where we had our first meeting. 
We will go over together and go over at four 
o'clock to our reception, 
tte The meeting adjourned at 3.00 p.m. 
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